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FILED

SUMMARY ADJUDICATION ON CRD PRE-
FILING REQUIREMENTS (2) DISCOVERY

Plaintiffs/Petitioners, REFEREE RECOMMENDATION #8 AND (3)
MOTION TO DISMISS CASES FOR
N FAILURE TO PROVIDE DISCOVERY

Date: 9/16/24
Time: 1:30 PM

Defendants/Respondents. Dept.: 21

TESLA, INC,, et al,

On September 16, 2024, in Department 21, the Court heard several motions, the
Honorable Noél Wise presiding. Counsel appeared on behalf of the parties. After consideration
of the points and authorities and the evidence, as well as the oral arguments of counsel, IT IS
ORDERED: The Motion of the California Civil Rights Department (CRD) for summary
adjudication on prefiling requirements in Tesla’s second and fifth affirmative defenses is
GRANTED. The Motion of Tesla for summary adjudication on prefiling requirements is
DENIED. The motion of CRD regarding discovery referee recommendation No 8 is DROPPED

as moot.

Superior Court of California

County of Alameda
09/25/2024
EIHEIFIIEE EIEGIWED rfCEkotte Comn
N. H aill
SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ALAMEDA
DEPARTMENT OF FAIR EMPLOYMENT No. 22CV006830
AND HOUSING, et al, ORDER ON (1) CROSS-MOTIONS FOR
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BACKGROUND

The background on the issue of CRD’s pre-filing requirements is set out at length in the
Motion to Stay Order of June 8, 2022, the Demurrer Order of August 26, 2022, the Clarke

Procedure Order of March 16, 2023, and the Mercado Deposition Order of August 26, 2024.

PROCEDURAL ISSUE

The Court DROPS the motion of Tesla for summary adjudication based on the merits of
the case. The August 26, 2024 order stated that the Court would not hear the portion of the
motion that relates to the merits. Tesla may elect to file a separate motion on the merits at a

later date.

EVIDENCE
The Court considered the briefs and all declarations (with attached exhibits) filed by the
parties. The Court’s consideration of the evidence is limited to the motions for summary
adjudication and should not be construed as an indication of admissibility in future motions or at

trial.

ISSUES NOT CONSIDERED

The Court does not consider the substantive merits of the case in ruling on these
motions. The motions concern the limited procedural issue of whether CRD complied with its
statutory and regulatory pre-filing requirements.

Tesla. in its own motion for summary adjudication, and in opposition to CRD’s motion
for summary adjudication, makes many assertions regarding CRD’s improper motivation and

behavior during the pre-filing process (including claims regarding CRD’s competition with the
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EEOC, CRD’s lack of impartiality, and similar allegations). In evaluating the issues currently

before the Court, the Court does not consider CRD’s subjective motivations.'

LEVEL OF JUDICIAL SCRUTINY

The Court set out the level of judicial scrutiny in the Clarke Procedure Order (2023 WL

2614479 at *3-4), stating:

In evaluating whether the CRD's pre-litigation investigation was adequate
to permit the subsequent litigation the court will be guided by the statements in
Clarke, Mach Mining, Sterling, and the related cases. Mach Mining states that the
court should not do either “the most minimalist form of review imaginable” or “do
a deep dive,” and should do a “relatively barebones review allows the [CRD] to
exercise all the expansive discretion [the law] gives it to decide how to conduct
[investigation and] conciliation efforts and when to end them.” Mach Mining states:
“the scope of that review is narrow, reflecting the abundant discretion the law gives
the [CRD] to decide the kind and extent of [investigation and] discussions
appropriate in a given case.” (Mach Mining, 575 U.S. at 489-490, 494,
495.) Sterling adopts and applies that standard. (Sterling, 801 F.3d at 101.)

The standard of review for an agency declaration regarding the existence,
scope, and efforts of the CRD's pre-lawsuit investigation is limited. “[CJourts may
not review the sufficiency of an investigation—only whether an investigation
occurred.” (Sterling, 801 F.3d at 101.) “[T]his “limited review respects the
expansive discretion that Title VII gives to the EEOC” in investigating
discrimination claims, “while still ensuring that the Commission follows the law.””
(Sterling, 801 F.3d at 101 [quoting Mach Mining].)

When a law enforcement entity is prosecuting a case there is a balance between ensuring
compliance with exhaustion requirement and giving deference to prosecutorial discretion.
“Allowing courts to review the sufficiency of [an] investigation would effectively make every
suit a two-step action: First, the parties would litigate the question of whether [the department]
had a reasonable basis for its initial finding, and only then would the parties proceed to litigate

the merits of the action. ... Extensive judicial review of this sort would expend scarce resources

' There is no evidence that any person at CRD had any improper personal interest.
(Compare People ex rel Clancy (1985) 39 Cal.3d 740, 746.)
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and would delay and divert enforcement actions from furthering the purpose behind [the
statute—eliminating discrimination in the workplace.” (EEOC v. Sterling (2™ Cir., 2015) 801
F.2d 96, 101-102.) Here, as noted above, the Court properly takes a limited scope of review.
(Butte Fire Cases (2018) 24 Cal.App.5" 1150, 1158-1159 [ultimate burden of proof on merits
“must be taken into account in ruling on a motion for summary judgment or summary

adjudication™].)

LEGAL FRAMEWORK AND ANALYSIS

The Government Code and CRD’s regulations set out CRD’s prefiling requirements,
which are: (1) notice, (2) investigation, and (3) conciliation and mediation. The Court tracks the

statutes and the regulations accordingly.

Notice

Government Code § 12960(c) states that an administrative complaint “shall state the
name and address of the person, employer, labor organization, or employment agency alleged to
have committed the unlawful practice complained of, and that shall set forth the particulars
thereof and contain other information as may be required by the department.” Regulation 2 CCR
§ 10012 concerns “Director’s Complaints,” and 2 CCR § 10012(a) states: “The director, in his or
her discretion, may make, sign, and file a complaint for investigation that satisfies all the
requirements of section 12960 of the Government Code.”

Regulation 2 CCR § 10012(c) specifies: “Receipt of an individual complaint alleging a
pattern of discrimination, or a request or referral from a source outside the department . . . may
result in the filing of a director’s complaint.” Regulation 2 CCR § 10003 states that when a
private person files an administrative complaint, then “The department shall liberally construe all
complaints to effectuate the purpose of the laws the department enforces to safeguard the civil

right of all persons to seek, obtain and hold employment without discrimination.” This language
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suggests that when CRD initiates a Director’s Complaint that it should similarly be liberally
construed.

Federal case law regarding investigations by the EEOC holds that the EEOC may file a
civil lawsuit addressing ““Any violations that the EEOC ascertains in the course of a reasonable
investigation of the charging party's complaint. ... The charge incites the investigation, but if the
investigation turns up additional violations the Commission can add them to its suit.” (E.E.O.C.
v. Caterpillar, Inc. (7" Cir., 2005) 409 F.3d 831, 833.) Federal case law regarding investigations
by the Department of Fair Employment and Housing (DFEH, CRD’s predecessor) similarly
states: “claims not originally brought in verified complaints [by the DFEH] may nonetheless be
brought in subsequently when they are “like or reasonably related to” the initial allegations.”
(Department of Fair Employment and Housing v. Law School Admission Council Inc. (N.D. Cal.
2012) 896 F.Supp.2d 849, 862.)

California case law regarding administrative complaints by private persons holds that
private persons my file civil actions on claims when the claims in the case are “like and
reasonably related to” those in the administrative complaint. (Guzman v. NBA Automotive
(2021) 68 Cal.App.5™ 1109, 1118 and fn 8.) Any claims in a civil action must “reasonably be
expected to grow out of” the charges or “reasonably have been uncovered in an investigation of
the charges that were made.” (Okoli v. Lockheed Tech. Operations Co. (1995) 36 Cal. App. 4th
1607, 1615, 1617.) (See also Demurrer order of 8/24/22.)

The Court reviews the adequacy of the notice by comparing CRD’s administrative
complaint with the allegations in its civil action.

CRD’s Director’s Notice and Complaint assert that Tesla (1) engaged “in discriminatory
practices against African American employees on the basis of race™; (2) subjected “African

American employees ... to harassment on the basis of race™; (3) “failed to take all reasonable



20

21

22

23

24

25

26

steps necessary to prevent harassment from occurring;” and (4) “retaliated against employees
who have reported or opposed harassment on the basis of race.”?

CRD’s Notice informed Tesla of the group nature of the complaint and is captioned
“Notice of Group or Systemic Investigation.” The Notice references Govt Code § 12961, which
applies when the Director asserts there is an alleged unlawful practice that “adversely affects, in
a similar manner, a group or class of persons” or “if the unlawful practice raises questions of law
or fact which are common to such a group or class.”

The Notice clearly identifies Tesla as an entity, but does not reference a particular time
frame or a Tesla geographic location. Case law holds that EEOC notices with similar levels of
specificity are adequate. (See, e.g., Equal Employment Opportunity Commission v. Dolgencorp,
LLC(N.D.11l., 2017) 249 F.Supp.3d 890, 894-895 [collecting cases].)

On CRD’s motion, where the Court takes factual inferences in favor of Tesla. the Court
finds that the undisputed facts demonstrate that the Director’s Complaint constitutes notice and
that notice informed Tesla of the claims later asserted in CRD’s civil action. On Tesla’s motion,
where the Court takes factual inferences in favor of CRD, the Court finds that Tesla did not
present undisputed facts that demonstrate that the Director’s Complaint failed to give Tesla

notice of the claims in the civil action.

Investigation

Regulation 2 CCR § 10026 concerns “Complaint Investigation™ and states “(a) the
department shall initiate prompt investigation ... (¢) During the course of its investigation the
department may, but is not required, to issue and serve investigative subpoenas, written

interrogatories, and requests for production of books, records and documents. ... (d) The

* The Director’s Notice and Complaint reference and implicitly incorporate
Administrative Complaint 201812-04384603. That document is not in the record.
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department shall gather during the course of an investigation all relevant evidence necessary to
determine whether an unlawful practice has occurred.”

The Court reviews whether a CRD investigation occurred, but has a limited review
regarding the adequacy of CRD’s investigation. Mach Mining, LLC v. EEOC (2105) 575 US
480, 495, states: “the scope of that review is narrow, reflecting the abundant discretion the law
gives the [department] to decide the kind and extent of [investigation and] discussions
appropriate in a given case.” (See also EEOC v. Sterling (2™ Cir., 2015) 801 F.2d 96, 101 [
“[Clourts may not review the sufficiency of an investigation—only whether an investigation
occurred”].)

The Court considers evidence of CRD’s investigation before January 3, 2022, because in
a January 3, 2022 email and letter from CRD employee Maria Mercado to Tesla counsel
Christina Tellado, CRD stated it “has completed its investigation” and “has reason to” sue Tesla.
(Rzepela-Auch Dec filed 5/31/24, para 4, 8.)

The Mercado declaration states that prior to filing this case, CRD conducted an
investigation of claims that were made against Tesla, and CRD’s investigation included, (1) Two
Sets of Investigative Interrogatories to Tesla; (2) Three Sets of Requests for Production/
Subpoenas to Tesla; (3) at least 25 investigative subpoenas to third parties; (4) review and
analysis of Tesla’s 2017 EEO-1 Report; (5) interviews of more than 50 witnesses; (6) Review of
over 100 reports made to CRD: and (7) Review and analysis of pleadings, transcripts from
depositions, arbitration and trial. (CRD Separate Statemen of Undisputed Facts (“*SSUF”) #8,
Chhea Dec Exh 4, Mercado Dec.) The Mercado declaration also states that CRD investigated
Tesla’s actions at the Hawthorne, Palo Alto, Fremont, San Diego, and Lathrop locations. (CRD

SSUF #9, Chhea Dec Exh 4, Mercado Dec para 5.)
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The Mercado declaration identifies certain civil actions that CRD reviewed, including the

following cases that had been filed in Superior Court, Alameda County*:

o Lambertv. Tesla, Inc. et al, Case No. RG17854515. Plaintiff alleged race
harassment and race discrimination. Lambert’s complaint, filed March 27, 2017,
alleges specific facts regarding harassment and discrimination. (Lambert Cpt, para
10-27.) The case was resolved in arbitration and the arbitrator found that Lambert
failed to prove his claims. (Lambert petition to conform arbitration award filed
5/21/19.)

e Vaughnv. Tesla, Inc. dba Tesla Motors, Inc., Case No. RG17882082. Plaintiff
alleged race harassment and race discrimination. Plaintiff’s complaint, filed
November 13, 2017, alleges specific facts regarding harassment and discrimination.
(Cpt, para 11-27) Tesla file a motion asserting that the class could not be certified; in
opposition, Plaintiff included the declarations of over 100 persons who worked at
Tesla and described race harassment, discrimination in work assignments, and failure
to investigate complaints. Tesla’s reply in support of that motion, filed March 12,
2021 states: “Plaintiff submits declarations from Tesla employees and contract
workers alleging they were denied promotions or salary increases, discriminatorily
terminated, and constructively discharged. (Pl." s Smry. Decls., paras 8, 9, 16, 18,
297

Tesla presents evidence that administrative charges were submitted to CRD before and

during its investigation. (Rzepela-Auch Dec filed 5/31/24, Exhs 5, 6, 7, 8, 10, 12.) These

include:

3 The Mercado Declaration identified cases filed in Superior Court, Alameda County.
The Court takes judicial notice of the content of documents in its own files. (Evid Code 452(d).)
The Court does not take judicial notice of the truth of the statements in the documents.
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e Administrative charge filed by third party L.B. against Tesla, sent to CRD on
December 15, 2021. States factual allegations regarding race harassment, retaliation,
and failure to investigate complaints.

e Administrative charge filed by third party K.R. against Tesla, sent to CRD on
December 15, 2021. States factual allegations regarding race harassment, retaliation,
and failure to investigate complaints.

e Administrative charge filed by third party D.J. against Tesla, sent to CRD on
December 15, 2021. States factual allegations regarding race harassment, work
assignments, and failure to investigate complaints.

e Administrative charge filed by third party N.R. against Tesla, sent to CRD on
December 16, 2021. States factual allegations regarding race harassment,
discrimination in work assignments, and discrimination in treatment when injured.

e Administrative charge filed by third party A.Y.R. against Tesla, sent to CRD on
December 16, 2021. States factual allegations regarding race harassment and work
assignments.

e Administrative charge filed by third party L.M against Tesla, sent to CRD on
December 18, 2021. States factual allegations regarding race harassment and work

opportunities, assignments, and discipline.

The Mercado Declaration states that CRD served (1) Two Sets of Investigative
Interrogatories to Tesla; and (2) Three Sets of Requests for Production/ Subpoenas to Tesla.
CRD’s moving papers on its own motion did not include these documents as exhibits, but CRD’s
August 29, 2024 opposition to Tesla’s motion includes the specifics of the administrative
discovery that CRD served on Tesla. (CRD Reply on CRD’s motion filed 9/6/24 at 10:15-20,
referring to CRD’s response to Tesla’s SSUF 24-25, 38, 51-52 and to Chhea Dec para 5, Exh F-J

[lodged under seal]; Thanasombat Dec para 5-8, Exhs Y-DD, HH.) As a matter of procedure, a
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party seeking summary adjudication must identify the undisputed material facts and present the
evidence in its opening papers. That noted, the parties filed cross-motions, and the Court focuses
primarily on whether the evidence is undisputed and less on whether the evidence was presented
in the briefing on CRD’s motion or in the briefing on Tesla’s motion, provided there is no
prejudice to any party (and the Court finds no such prejudice here). As a matter of substance, the
evidence of the administrative discovery that CRD served on Tesla is undisputed and is further
evidence of CRD’s pre-filing investigation.

Tesla argues that CRD could have, and should have, taken additional investigative
steps. (Tesla response to CRD SSUF #8, 9.) Specifically, Tesla argues that CRD should have
interviewed persons with authority at Tesla who could have provided information about what
Tesla knew, and what steps Tesla had taken and was taking to address conditions at the
company. While CRD was not foreclosed from taking that step, Tesla does not get to second
guess how CRD chose to conduct its investigation. The regulations do not require that CRD use
every tool at its disposal. (2 CCR 10026(c) [“the department may, but is not required, to
..."].) The legal issue is whether CRD conducted an investigation, not whether it could have
conducted a more thorough investigation.

Tesla asserts that CRD’s investigation did not include compensation, promotions,
assignments, and discipline. Yet, CRD’s notice included allegations of discrimination, which
includes compensation, promotions, assignments, and discipline, and its investigation included
those topics. Specifically, the declarations filed in Vaughn v. Tesla and the administrative
charges filed with CRD (identified above) include allegations of discrimination in compensation,
promotions, assignments, and discipline. Tesla acknowledged this in March 12, 2021 (in its
reply to its motion asserting the class could not be certified in Vaughn) stating, “Plaintiff submits
declarations from Tesla employees and contract workers alleging they were denied promotions

or salary increases, discriminatorily terminated, and constructively discharged. (P1.” s Smry.
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Decls.. paras 8, 9, 16, 18, 22.)” The adequacy of CRD’s investigation is not diminished because
CRD chose not to seek additional discovery on those topics.*

Tesla argues that it was improper for CRD to include in its complaint, “verbatim quotes
from complaints that CRD had received from September 2021-December 2021 from the Bryan
Schwartz Law Firm.” (Tesla response to CRD’s SSUF filed 8/6/24, SSUFs #8, 9, 13, 14, 17.)
(See also Tesla Oppo filed 8/6/24 at 4:27-28; Tesla’s SSUF filed 5/31/24 SSUFs #39, 49.)
CRD’s reliance on administrative complaints demonstrates that CRD reviewed and relied on the
administrative complaints in its pre-filing investigation. This is consistent with 2 CCR 10012(c),
which states: “a request or referral from a source outside the department . . . may result in the
filing of a director’s complaint.”

Tesla insinuates that it was improper for CRD to receive information from the Bryan
Schwartz Law Firm or other private persons in the course of its investigation. Law enforcement,
including CRD, can solicit and rely on information from private persons when investigating
potentially unlawful actions. The California legislature generally encourages reports of
potentially unlawful actions and protects the persons who make those reports. (Civil Code 47(b);
Hagberg v. California Federal Bank (2004) 32 Cal.4th 350, 375 [reports to law enforcement are
privileged communication unless they meet the elements of malicious prosecution].)

On CRD’s motion, where the Court takes factual inferences in favor of Tesla, the Court
finds that the undisputed facts demonstrate that CRD conducted an investigation that concerned
race harassment, race discrimination, retaliation, and failure to take all reasonable steps

necessary to prevent those from occurring. On Tesla’s motion, where the Court takes factual

* The Court notes that when CRD sought information in Tesla databases in this civil
action Tesla argued that production of data on its compensation, promotions, assignments, and
discipline would be unduly burdensome. (Orders of 7/19/24 and 7/26/24.) As a practical matter,
it is unclear whether Tesla would have been more forthcoming with data on compensation,
promotions, assignments, and discipline if CRD had sought the information in the administrative
process.
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inferences in favor of CRD, the Court finds that Tesla has not presented undisputed facts that

demonstrate CRD failed to conduct an investigation.

Conciliation & Mediation

Government Code 12963.7(a) states: “If the department determines after investigation
that the complaint is valid, the department shall immediately endeavor to eliminate the unlawful
employment practice complained of by conference, conciliation, and persuasion.” Govt Code
12965(a)(2) states “(2) Prior to filing a civil action, the department shall require all parties to
participate in mandatory dispute resolution in the department's internal dispute resolution
division free of charge to the parties in an effort to resolve the dispute without litigation.”

Regulation 2 CCR § 10024 concerns “Conciliation” and states: “(c) If the department
determines after investigation that a preponderance of evidence exists to prove a complaint's
allegations, both the complainant and respondent, as well as their respective attorneys or
advocates, if any, shall be invited to participate in a conciliation or mediation conference on
equal terms.”

Regulation 2 CCR § 10025 concerns “DFEH Dispute Resolution Division Services™ and
states: “(d) After an investigation finds merit under the relevant legal standard and prior to filing
a civil action, the department shall require the parties to participate in mandatory dispute
resolution in an effort to resolve the dispute without litigation.

Regarding the interaction between conciliation and mediation, 2 CCR § 10024(c) states
that the complainant and respondent “shall be invited to participate in a conciliation or mediation
conference.” The “or” between conciliation and mediation indicates that CRD can pursue
either. The regulations elsewhere state that mediation is required (2 CCR 10025(d)), which
suggests that conciliation is optional. In addition, the definition of “conciliation” in 2 CCR

10001(d) is broad enough to include mediation.
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Other statutes and related case law suggest that “conciliation” and “mediation” both refer
to efforts to resolve disputes and are distinguished only by the presence of a “mediator” at the
mediation. “Mediation” is defined as a “process in which a neutral person or persons facilitate
communication between the disputants to assist them in reaching a mutually acceptable
agreement.” (Saeta v. Superior Court (2004) 117 Cal.App.4th 261, 269 [referring to CCP
1775.1(a) and Evid Code 1115(a)].) “Mediation™ can extend to “any communications between
mediation participants before the end of mediation that occur outside the mediator's presence,
provided that these communications are materially related to the mediation.” (Eisendrath v.
Superior Court (2003) 109 Cal. App.4th 351, 364.)

“Conciliation” is not defined in the directly relevant statutes and regulations, but it is
defined elsewhere. For example, “Arbitration and Conciliation of International Commercial
Disputes” (CCP 1297.11 et seq) defines “conciliation,” but that definition is self-referential and
states that “’Conciliation” means any conciliation whether or not administered by a permanent
conciliation institution.” (CCP 1297.21.) The statute’s statements of policy and principles
suggest that for purpose of that statute the role of a “conciliator” is the same as the role of a
mediator. (CCP 1297.341-1297.343.) The dictionary definition of “conciliation” is “the action
or process of ending a disagreement, often by discussion between the groups or people

5

involved.”” That is substantially similar to the definition of “collaborative law process™ in Family

Code 2013, which is “the process in which the parties and any professionals engaged by the
parties to assist them agree in writing to use their best efforts and to make a good faith attempt to

resolve disputes ... on an agreed basis without resorting to adversary judicial intervention.”®

3 (https://dictionary/Cambridge.org/english/conciliation)

% In discussing confidentiality under the collaborative law process in Family Code 2013,
the Cout of Appeal stated: ““While the Legislature has enacted an evidentiary privilege for
mediations (Evid. Code, § 1119, subd. (b)), ... the collaborative law process typically does not
qualify as a mediation because, as was the case here, no neutral person conducts the
process. (See Evid. Code, §§ 1115, subd. (a), 1117, subd. (a).)” (Mueller v. Mueller (2024) 102
Cal.App.5th 593, 596.)
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Based on the above, the Court concludes that “conciliation” means any attempt to resolve
disputes, whether through unassisted settlement discussions or with the assistance of a third party
“mediator.”

Courts should do a “relatively barebones review [that] allows the [CRD] to exercise all
the expansive discretion [the law] gives it to decide how to conduct conciliation efforts and when
to end them.” (Mach Mining, 575 U.S. at 494.) (See also Mach Mining, 575 U.S. at 495 [“the
scope of that review is narrow™].) Sterling adopts and applies that standard. (Ster/ing, 801 F.3d
at 101.) (See also DFEH v. Tesla (Cal Superior 2023) 2023 WL 2614479 at *3-4.) In Motors
Ins. Corp. v. Division of Fair Employment Practices (1981) 118 Cal.App.3d 209, the Court of
Appeal considered former Labor Code 14227 and held that the conciliation requirement had been
met although the only evidence was a single letter and a statement that “All such endeavors at
conciliation during the investigation were unproductive.” (Motors, 118 Cal. App.3d at 223.)

There is undisputed evidence that CRD made efforts regarding conciliation and
mediation. Tesla presents evidence that “On February 8, 2022, Tesla and CRD participated in a
2.5 hour mediation.” (Rzepela-Auch Dec filed 5/31/24, para 8) There is no evidence regarding
what was disclosed and discussed in the mediation. (Evid Code 1119.) It is therefore undisputed
that there was a conciliation and mediation effort, even if, as Tesla has asserted, the effort was
perfunctory.

Assuming that as a matter of law “conciliation” and “mediation” were two distinct
processes and that CRD did not do both separately, then the statute expressly permits CRD to file
a civil action “in advance” of pursuing or completing conciliation and mediation. Govt Code
12965(a)(1) states: “In the case of failure to eliminate an unlawful practice under this part
through conference, conciliation, mediation, or persuasion, or in advance thereof if

circumstances warrant, the director in the director's discretion may bring a civil action in the

" Former Labor Code 1422 is the predecessor to Govt Code 12963.7(a). (CRD opening
brief at 20:25-28.)
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name of the department, acting in the public interest ...” In Motors Ins. Corp. v. Division of Fair
Employment Practices (1981) 118 Cal.App.3d 209, 224, the Court of Appeal stated: “there is
ample justification to find that it was the Legislature's intent in Labor Code 1422.2 that the
Division exercise its discretion in determining what circumstances warrant the premature filing
of an accusation under this section. Further, the Division may use this section to enable it to file
an accusation within the statutorily prescribed time even if it has not obtained optimum results
from its investigation or its efforts at conciliation.”

CRD argues that “filing a lawsuit ‘in advance thereof if circumstances warrant’ would
have been justified here, irrespective of CRD’s pre-suit dispute resolution efforts, considering
Tesla’s ongoing unlawful conduct that caused and continues to cause grave and irreparable harm
to workers, employers, taxpayers, and the public at large.” (CRD brief at 21:17-22.) This is
supported by CRD SSUF 32, which states: “CRD still continues to receive ongoing complaints
from Tesla’s workers alleging race discrimination, race harassment and retaliation, among other
claims.” (CRD SSUF 32; Chhea Decl. § 16.) Tesla does not dispute this fact. (Tesla response to
CRD SSUF, filed 8/6/24.)

This is a compelling argument based on undisputed facts. If CRD had investigated
enough to support its conclusion that Tesla on an ongoing basis was tolerating harassment,
discrimination, and retaliation and was not taking all reasonable steps necessary to prevent those
from occurring, then CRD had good cause to file a civil action. It would be contrary to the
legislative intent and common sense if information about ongoing allegedly unlawful conduct by
an employer required an ongoing investigation, which meant that the investigation could never
be concluded, which in turn would prevent CRD from filing a law enforcement action to address
the ongoing conduct.

On CRD’s motion, where the Court takes factual inferences in favor of Tesla, the Court
finds that the undisputed facts demonstrate that CRD made conciliation and mediation efforts.

On Tesla’s motion, where the Court takes factual inferences in favor of CRD, the Court finds

15
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that Tesla has not presented undisputed facts the demonstrate CRD failed to make conciliation

and mediation efforts.

CONCLUSION ON MOTIONS FOR SUMMARY ADJUDICATION

The Motion of CRD for summary adjudication on prefiling requirements in Tesla’s
second and fifth affirmative defenses is GRANTED.

The Motion of Tesla for summary adjudication on prefiling requirements is DENIED.

CRD’s MOTION REGARDING DISCOVERY REFEREE RECOMMENDATION No. 8.

CRD’s motion regarding discovery referee recommendation No 8 is GRANTED. Tesla
sought the Person Most Knowledgeable (PMK) deposition of a CRD representative regarding the
prefiling investigation, conciliation, and mediation. The discovery referee recommended that
CRD produce a PMK witness on that subject. (Recommendation #8 at 13-24.) CRD filed a
motion arguing that Tesla should not take a PMK deposition

The sole purpose of a Tesla’s PMK request at issue here was to provide Tesla with
additional evidence to support its motion for summary adjudication on CRD’s pre-suit
compliance and to respond to CRD’s cross-motion. CRD’s pre-suit compliance is not relevant to
the merits of the case. In addition, as stated above, the Court in this Order has granted CRD’s
motion for summary adjudication based on the current evidentiary record. The deposition of
CRD’s PMK on its pre-suit compliance is therefore not relevant to a pending issue in this case.

Tesla argues otherwise. It asserts that the deposition of CRD’s PMK on its pre-suit
compliance will provide “facts essential to justify opposition™ and that the Court should permit
the deposition and continue the motion. (CCP 437¢(h).)

First, the testimony sought could not change the result of the motions. As noted
extensively above, and summarized here, the Court’s review of CRD’s notice, investigation,

conciliation, and mediation is limited, and CRD presented undisputed evidence that its pre-filing
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actions were adequate. The content of CRD’s notice is undisputed. The scope of CRD’s
investigation is undisputed because CRD presented evidence that it investigated harassment,
discrimination, and retaliation. CRD’s moving papers filed April 9, 2024, include the Mercado
declaration, which states that CRD reviewed public filings in Vaughn v. Tesla, which itself has
over 100 declarations regarding harassment and discrimination. CRD’s opposition papers filed
August 29, 2024, include evidence demonstrating that during its pre-suit investigation CRD
propounded its first set of administrative discovery on August 7, 2019, followed by an amended
first set on August 28, 2019, and a second set on December 15, 2020. (Thanasombat Dec para 5-
8, Exhs Y-DD, HH.) The quality of the investigation is disputed, but the Court does not second
guess how an executive branch agency conducts its investigation. As a matter of law, CRD’s
efforts at conciliation can be the same as its efforts at mediation, and it is undisputed that CRD
and Tesla engaged in mediation. Given the Court’s limited scope of review of CRD’s pre-filing
procedures, further factual details regarding what CRD could have done (but did not do) during
its pre-filing investigation will not change what CRD actually did do to investigate this case, and
therefore will not change this Court’s ruling that those actions were adequate.

Second, Tesla unduly delayed in seeking the PMK deposition. There is a split in
authority about whether the diligence of the party seeking the CCP 437¢(h) continuance is
relevant. (Braganza v. Albertson's LLC (2021) 67 Cal.App.5th 144, 155 [identifying split];
Cooksey v. Alexakis (2004) 123 Cal. App.4th 246, 255 [same].) “Courts of Appeal in the First,
Second and Sixth Appellate Districts have held that there must be some showing of diligence by
the party seeking a continuance in order to conduct additional discovery.” (Cooksey, 123
Cal.App.4"™ at 255.) This Court is in the First Appellate District.

Tesla raised the issue of CRD’s pre-filing requirements in a motion to stay (Motion to
Stay Order of June 8, 2022) and then in a demurrer (Demurrer Order of August 26, 2022). Tesla
kept raising the issue and in an order on discovery dated November 18, 2022, the Court stated,

“If Tesla wants to file a motion for summary judgment based on the argument that the CRD did
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not conduct pre-civil action investigation, then Tesla can file that motion. If Tesla is not going to
file the motion, then the Court suggests that Tesla stop making the argument.”

On March 16, 2023, the Court issued an order that set out the “Clarke Procedure” and
gave Tesla a roadmap for seeking discovery and seeking resolution of whether CRD complied
with the pre-filing procedures. That order ordered CRD to “provide a declaration consistent
with Clarke.” (Dept. of Fair Employment and Housing v. Tesla, Inc. (2023) 2023 WL 2614479
at *4.) On March 30, 2023, CRD provided the Mercado declaration. (Tesla Exh E [Mercado
Declaration].) Tesla took no action on that issue for the year after it received the Mercado
declaration.

To the extent that delay in seeking discovery is a basis for denying a continuance under
CCP 437c(h), the Court separately finds that Tesla’s delay of one year is an additional reason to
decide the pending motions for summary adjudication on the established schedule and to not
delay further to permit Tesla to obtain additional discovery. The case was filed February 9, 2022
and is now two and a half years old. The Court’s goal is to complete complex cases within three

years. (Std Jud Admin 2.2(g).)

IT IS SO ORDERED

Dated: September«/;i 2024 , \( Ve T
Noél Wise
b Judge of the Superior Court
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