
Suppl ent to the Los Angeles and San Francisco 

~ailydfournal 
JUNE 3, 2015 

Profiles of California's Top Labor and Employment Lawyers 



~-~-------- - --

1 . lABOR & EMPlOYMENT 

EDITORS' 
NOTE 

Who's an employer? 
That is one of the most significant ques­

tions to emerge in the past year. 
Whether in the context of franchised oper­

ations, independent contractors or staffing 
agencies, businesses across the country 
are puzzling over how regulators and courts 
will draw the line amid tectonic shifts in the 
global economy. 

Should companies distance themselves 
from franchisees, or start paying more at­
tention? 

Some employers breathed a sigh of relief 
in August 2014 when the California Supreme 
Court said in a 4-3 ruling that Domino's 
Pizza isn't liable for alleged harassment of 
a franchise employee. 

But- just days earlier - the National La­
bor Relations Board decided that McDon­
ald's is jointly liable for the labor violations of 
its franchise operators. 

Can courts force ride services to provide 
regular benefits or basic employment pro­
tections? 

In March, a pair of rulings in the Northern 
District of California called into question 
the business models of Uber and Lyft, two 
highly successful ventures to emerge out of 
Silicon Valley. They and other sharing econ­
omy businesses have created legions of 
what might be called micro-entrepreneurs 
-independent contractors who are in con­
trol of their schedules but who, at the same 
time, are often on call around the clock, 
working piecemeal to earn a living wage. 

For the lawyers on the Daily Journal's list 
of top practitioners in California, employ­
ment has been and will remain one of the 
busiest areas of the law. Their accomplish­
ments continue to boost the state's influ­
ence over the rest of the country. 

In reviewing hundreds of nominations 
from law firms, alternative dispute resolution 
providers and others, we sought to recog­
nize work that is having a broad impact on 
the legal community, the nation and society. 
We honor the best of them in these pages. 
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LABOR & EMPLOYMENT 
CONTINUED FROM PAGE 3 

operational barriers with their subsidiaries 
to escape litigation. 

Just in the past year, class actions have 
settled favorably for plaintiffs alleging joint 
liability against Wal-Mart Stores Inc. and 
West Coast port terminal operator SSA 
Marine Inc. 

Decisions on the horizon include whether 
McDonald's Corp. is responsible for wage 
and hour allegations against individual 
franchisees. Ochoa et al. v. McDonald's 
Corp. et al., CV14-2098 (N.D. Cal., filed May 
7, 2014). 

Plaintiffs' lawyers like Rukin stated that 
joint employer complaints "are in response 
to the continued fissuring of responsibility 
and obligation" from employers, and con­
front, according to Theresa M. Traber of the 
Law Offices of Traber & Voorhees, "layers 
of insulation" employers erect to evade ac­
countability. 

Traber is the plaintiffs' lawyer in the Wal­
Martcase. 

Defense lawyers counter the complaints 
are a solution in search of a problem, a 
trendy issue whose prevalence is exagger­
ated by unions and pro-labor politicians as 
federal labor statistics show no spike in the 
number of California subcontracted jobs 
over the last several years. 

AB 1897, creating automatic legal liability 
for the parent company of a labor contrac­
tor that commits wage and hour violations, 
resulted from fierce lobbying by unions like 
the International Brotherhood ofTeamsters, 
noted Jeffrey M. Tanenbaum, a partner at 
Nixon Peabody LLP. 

"Unions find it more difficult to orga-

nize temporary workers so they want to 
minimize or potentially eliminate their use," 
Tanenbaum said. 

Barbara ]. Miller, a partner at Morgan, 
Lewis & Bockius LLP, said AB1897 - enact­
ed Jan. 1- is part of Gov. Jerry Brown's ad­
ministration being "particularly concerned 
about this idea of an underground workforce 
that is not getting paid minimum wage." 

Another common complaint is that plain­
tiffs' lawyers are nakedly opportunistic in 
looking for deep-pocketed joint employers. 

C. Joe Sayas, a plaintiffs' lawyer at The 
Law Office C. Joe Sayas, said he added par­
ent company SSA Marine to a lawsuit settled 
in May regarding West Coast port truck 
drivers largely out of fear the initial defen­
dant, trucking company Shippers Transport 
Express Inc., would go bankrupt. 

The settlement included $11.4 million for 
the drivers, and their reclassification as em­
ployees from independent contractors - en­
abling the workers to join the Teamsters 
union. Taylor et al. v. Shippers Transport 
Express et al., CV13-02092 (C.D. Cal., filed 
March 12, 2013). 

Regardless, it is not just politicians, 
unions, and plaintiffs' lawyers who are re­
ceptive to the idea of joint employer liability. 
Both federal and state court judges made 
major recent rulings favorable to workers. 

Winding down now is a class action 
against Wal-Mart, Schneider Logistics 
Inc. and Schneider subcontractors Impact 
Logistics Inc. and Premier Warehouse Ven­
tures LLC filed on behalf of 2,397 workers 
at Wal-Mart's Riverside County distribution 
center warehouse. Carillo et al. v. Schneider 
Logistics Inc. et al., CVll-8557 (C.D. Cal., 

Leslie L. Abbott 
FIRM 
Paul Hastings LLP 

CITY 
Los Angeles 

C o-chairwoman of the nationwide wage 
and hour practice group at premier 
employment defense firm Paul Hast­

ings,. Abbott got a key win for La Mirada-based 
Nittany Lion Landscaping Inc. in a rare private 
lawsuit filed over state prevailing wage law. 

Prevailing wage cases - in which work­
ers claim they are getting paid less than the 
statutory hourly rate required for a public 
works projects - are very complicated, 
Abbott explained, partly because there are 
nuanced rules governing the kind of projects 
that qualify as public works, and because dif­
ferent pay rates apply for hundreds of separate 
crafts performed on a project, from painting to 
mechanical to construction work. 
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filed Oct. 17, 2011). 
U.S. District Judge Christina M. Snyder 

preliminarily approved in May a $21 million 
settlement in the case on top of prior settle­
ments reached with Impact and Premier. 

Crucially, the settlement came after 
Snyder denied summary judgment for Wal­
Mart's motion that they were not responsible 
for the many labor law violations alleged by 
plaintiffs at the Mira Lorna warehouse. 

Key evidence against Wal-Mart included 
the fact that even though the company did 
not hire or fire the workers, it owned the 
distribution center and controlled the work­
force enough that it provided performance 
metrics Schneider had to meet. 

The Carrillo case "will open the door to 
more lawsuits" said Tanenbaum, as more 
workers and lawyers see the size of the 
settlement. 

Meanwhile, a 2nd District Court of Appeal 
decision last year found that a corporation 
with no employees, The Ensign Group Inc., 
was responsible for any unpaid overtime 
wages at the corporation it owned that had 
employees, Cabrillo Rehabilitation and Care 
Center. Castaneda v. The Ensign Group Inc. 
et al., 239 Cal. App. 1015 (Sep. 15, 2014). 

Castaneda was the first state court case 
to find that "a parent company cannot avoid 
wage liability with respect to its wholly 
owned subsidiary," according to Bryan 
Schwartz of Bryan Schwartz Law. 

While these decisions lay the groundwork 
for more complex joint liability cases involv­
ing, for instance, three layers of employers 
or unusual business models, AB1897 specifi­
cally makes it easy for plaintiffs' lawyers to 
show joint responsibility in wage and hour 

SPECIALTY 
Employment defense 

Usually, the California Labor Commissioner 
handles such matters, but in the Nittany Lion 
case, plaintiffs' counsel filed a class action. 

Abbott persuaded "opposing counsel to 
dismiss the class claims because it was going 
to be nearly impossible" to prove commonality 
among the numerous tasks performed. Calla­
han v. Nittany Lion Landscaping Inc., BC12963 
(L.A. Super. Ct., filed June 20, 2013). 

Tackling a wide range of cases on the cutting 
edge of employment law, Abbott has noticed a 
few striking trends of late. One is a jump in 
claims by female executives alleging gender 
discrimination in their pay. Many such mat­
ters, though, go to mediation. 

"A lot of times women executives don't want 

claims involving staffing companies. 
"Certainly the possibility of more litiga­

tion from the legislation is easy to see," said 
Miller of Morgan Lewis. "The more interest­
ing piece will be whether it actually impacts 
the relationships between companies and 
vendors and changes the behavior of compa­
nies who need a more flexible workforce." 

Dixon of Littler Mendelson said compa­
nies would now pay more money "for sophis­
ticated contractors" they can trust not to 
stiff workers, thanks to the legislation and 
recent court decisions. 

"Employers don't want to deal with having 
more control," Dixon said. "The basic impe­
tus of contracting something out is not just 
to save money but to outsource something 
the company doesn't have the time or exper­
tise to manage." 

One way employers might work around 
joint liability are indemnification provisions, 
according to Sandy Rappaport of Hanson 
Bridget LLP, as AB1897 does not prohibit a 
parent company from drawing up contracts 
indemnifying it from contractor misdeeds. 

Plaintiffs' lawyer Traber also said that 
indemnification provisions are a tool parent 
companies may increasingly use. 

No complaints are known to have been 
filed so far that specifically cite AB1897, 
though some lawyers predict after an edu­
cational period it could become the claim de 
jour of the plaintiffs' bar. 

Referring to the now ubiquitous Private 
Attorney General Act of 2004, Rukin said. 
"PAGA also wasn't used a lot when it was 
first introduced." 

matthew_ blake@dailyjournal. com 

to file a public lawsuits in court," Abbott said, 
in order "to do everything they can to protect 
future opportunities." 

That approach by plaintiffs will only con· 
tinue, Abbott added, following Ellen Pao's very 
high-profile loss in her gender discrimination 
case against a Silicon Valley stalwart. 

Another growth area Abbot sees: business 
expense reimbursement lawsuits. Abbott said 
she is currently handling four different class 
actions regarding matters such as whether 
employers must pay for an employee's cell 
phone bill. 

- Matthew Blake 
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