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Beauty School Can’t Arbitrate Labor Dispute,
9th Circ. Says
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Law360, New York (July 21, 2016, 6:45 PM ET) -- Amarillo College of Hairdressing Inc. waived its
right to compel arbitration in a lawsuit alleging it staffs its salon business with unpaid student
workers, the Ninth Circuit ruled Thursday, rejecting what it said was the college’s attempt to
manipulate the system.

In a published opinion, the appeals court said a California federal court was correct to deny a bid by
Amarillo College and its president, Gary Yasuda, to compel arbitration some 17 months after the case
was filed.

The move followed a partly favorable ruling for the plaintiffs on a motion to dismiss. The Ninth
Circuit said allowing a party to delay seeking arbitration until after a court rules against it, or letting it
“belatedly” change its mind, would be “manifestly unfair” to the other side.

“A party that signs a binding arbitration agreement and has subsequently been sued in court has a
choice: it can either seek to compel arbitration or agree to litigate in court,” the panel wrote. “It cannot
choose both.”

Amarillo College does business under the name Milan Institute and the Milan Institute of
Cosmetology. It was hit with the proposed class action in October 2013 from Milan students who
weren’t paid for performing cosmetology and other services for paying clients.

The students allege the school exploited the labor of aspiring professionals, in violation of federal and
state labor laws. The school has argued it isn't liable because the students didn't qualify as employees.

In July 2014, U.S. District Judge Philip S. Gutierrez dismissed claims against Yasuda, with leave to
amend. California law claims against the school, which included alleged failure to pay wages and
overtime, were allowed to move ahead.

The students filed a second amended complaint in August, to which Yasuda and the college
responded. Though arbitration was mentioned, it wasn’t until several months later, in March 2015,
that lawyers for Amarillo moved to compel individual arbitration, court papers said.

The district court denied the motion, in part because the judge said sending the case to arbitration after
this long, and after a ruling that was partly in favor of the students, wouldn't be fair.

On appeal, Amarillo argued an arbitrator, rather than the district court, should decide whether it
waived its right to arbitration. It also maintained the district court’s finding was wrong and it hadn’t
actually waived its right.

In its ruling Thursday, the Ninth Circuit said it has been clear that, in most cases, courts decide the
waiver issue. If the parties want an arbitrator to decide, there must be clear language to that effect in
the contract, the court said.

“As they did not do so here, the district court did not err by deciding the conduct waiver issue,” it
wrote.

As for the lower court's decision on that issue, the Ninth Circuit said Amarillo’s actions in the case
were inconsistent with the right to arbitrate.

The panel noted it had spent almost a year and a half litigating the case, including filing a motion to
dismiss on key issues and answering discovery. It also pointed out that 14 months into the case,
Amarillo told the judge it was likely “better off” in federal court.

“We agree with the district court that the totality of these actions satisfies this element,” the court
wrote, later adding the plaintiffs “easily” met the requirement of showing they would be prejudiced if
the case went to arbitration.

“When a party has expended considerable time and money due to the opposing party’s failure to
timely move for arbitration and is then deprived of the benefits for which it has paid by a belated
motion to compel, the party is indeed prejudiced,” the court wrote.

Representatives for both sides could not immediately be reached for comment late Thursday.

U.S. District Judge Mark W. Bennett, sitting by designation, joined Circuit Judges Stephen Reinhardt
and Kim McLane Wardlaw on the Ninth Circuit panel.

The plaintiffs are represented by is represented by Chaya M. Mandelbaum and Michelle G. Lee of
Rudy Exelrod Zieff & Lowe LLP; Leon Greenberg and Dana Sniegocki of the Law Office of Leon

Greenberg; and Bryan Schwartz and Adetunji Olude of Bryan Schwartz Law.

Amarillo is represented by William M. Hensley, Marc D. Alexander and Jonathan M. Werner of
Alvarado Smith; and Kristen L. Clevenger, Matthew L. Hoppock and Ronald L. Holt of Dunn &
Davison LLC.

The case is Paige Martin et al., v. Gary Yasuda et al., case number 15-55696, in the U.S. Court of
Appeals for the Ninth Circuit.
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