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Survey Results

After reviewing nearly 30 surveys of lawyer
satisfaction over dozens of years, and accumulating
data from more than 40,000 attorneys, one legal scholar
concluded that surveyed attorneys across practice areas
nationwide place attorneys’ job satisfaction at 78.8%.!
California labor and employment law attorneys are even
more satisfied, according to an August 2016 survey of
Labor and Employment Law Section members, with 506
respondents, which we believe is the largest study of labor
and employment lawyers ever conducted.

According to our survey results, approximately 85% of
us are satisfied with our careers; 92% feel our careers are
on the right track; 66.6% feel our stress level is healthy or
manageable; 81% feel challenged; more than 75% feel we
take part in meaningful and varied cases; and 66.6% are
satisfied with our compensation. More than 80% of us are
satisfied with our relationships with colleagues and feel we
are respected professionals. Nearly 85% are satisfied with the
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extent to which we use our skills and abilities in our work
without being micro-managed. More than 77% are happy in
our legal careers and 87% are proud to be attorneys.

While these results should comfort us to the extent they
certainly do not support a finding of widespread misery in
the labor and employment law bar (whew!), they also do not
tell the whole story. Our survey also showed that more than
60% of Section members wish we could do more to help
people who really need it. Where we are least satisfied is with
our ability to do pro bono legal and other volunteer work—
less than one-third of us are satisfied with these areas of our
careers. We also feel we spend too much time on written
discovery, and not enough on trials. Attorneys who are
newer to the profession are significantly less satisfied than
seasoned practitioners. And though a high percentage of us
are generally satisfied, only 47% are “very satisfied” with our
careers, which matches the figure for Americans generally.
After everything we did to enter this profession, shouldn’t
we be more highly satisfied than the national average?
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Though we are doing well, in this
article, I identify several ways we can
do even better as a community of
labor and employment law attorneys
in the coming years, based upon the
results of our survey.

After reading Stanford Law
Professor Deborah Rhode’s 2015 book,
The Trouble with Lawyers, which
documents fundamental concerns
with the legal profession, I urged the
Section to pass a resolution forming
a committee to design a survey for
our Section’s members. The Section
did so, and our committee sought to
develop a survey to learn whether the
problems documented throughout the
legal profession are also endemic to
California labor and employment law
attorneys. We retained Jessica Broome,
PhD, a survey research expert, to assist
us in crafting and deploying a study to
our membership that would generate
data on fundamental questions,
such as identifying what works for
us and what does not, activities we
wish we could perform more often,
our Section’s demographics, how we
perceive our quality of life, whether we
find meaning in our work, and how
well we create access to justice for all
of California’s workers and employers.

The 506 respondents represent
approximately 7% of our Section’s
members and were evenly divided
between plaintiffs’/union-side
attorneys and defense/management-

side attorneys, with a minority of
neutrals. The respondents were
diverse in terms of race and ethnicity
(24% identified as non-white)
and other factors such as sexual
orientation (7% identified as LGBT),
religion (a majority identified as
religious minorities or non-religious),
and geography (about 33% reported
working outside major urban centers).
Respondents were 56% female, and
the mean age was about 50, with 70%
having been in practice more than
10 years. The latter may have skewed
the results toward a more satisfied
response since, generally, this survey
and many others have demonstrated
that more experienced practitioners
are more satisfied than newer
entrants to the field.’

Respondents also were 75% in
private practice, with most working
at small and mid-sized firms and
as solo practitioners—and the
remaining 25% working primarily
in government, at non-profits, and
in-house at corporations. That just
11.5% of respondents work at large
firms (with more than 50 attorneys)
probably also tipped the balance
more toward a satisfied response: Big-
firm attorneys in this survey tended
to be among the least satisfied, which
is consistent with studies nationwide
and across legal practice areas.* A
majority of respondents earn under

An encouraging finding about our
lifestyles is that, as a group, labor and
employment lawyers tend to exercise

more frequently than we drink alcohol or
take non-prescription drugs, we work on
average less than 50 hours a week, and

average nearly 15 personal days off a year.

$160,000/year, although big firm
attorneys tended to earn more.

The satisfaction levels were fairly
uniform across most demographic
groups—male respondents were 2.5
percentage points more satisfied,
employee-side advocates were 5
percentage points more satisfied,
and whites were 2 percentage points
more satisfied—differences that
may not be statistically significant
and that varied depending on the
wording of particular questions.
Similarly uniform results (with slight
variations) were reflected when
respondents answered whether: (1)
their careers were on the right track;
(2) their stress levels were healthy
and manageable (although those
outside private practice indicated
they have slightly less stressful jobs);
(3) they were proud to be attorneys;
and (4) they were happy in their legal
careers. One noteworthy gap: 76%
of employee-side attorneys would be
likely to choose the same career path,
while only 63% of management-side
attorneys would be likely to do so.

An encouraging finding about our
lifestyles was that, as a group, labor and
employment lawyers tend to exercise
more frequently than we drink alcohol
or take non-prescription drugs, we
work on average less than 50 hours a
week, and average nearly 15 personal
days off a year. The latter distinguishes
California labor and employment
lawyers from reports regarding “soul-
crushing schedules” in other practice
areas nationwide, where “on average,
associates bill close to 1900 hours
a year,” and considerably more in
large firms, requiring 50- to 60-hour
work weeks.?

On the other hand, nearly
60% reported suffering anxiety or
depression in a typical month—and
women felt this substantially more
than men: 64% compared with 52%.
Newer and younger attorneys are
much more likely to feel anxious or
depressed at times—around two-
thirds do—which correlates with them
feeling much less happy and satisfied
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in their legal careers and less likely
to choose the same career path than
more senjor attorneys. The minority
of respondents, those who reported
that they were generally dissatisfied
with their careers, were the most likely
to feel depressed and anxious: 86% feel
this way in an average month.

Takeaways

Here are five takeaways from our
survey, and what I hope the Section
will do to address them, beginning
this year.

1) Despite basic satisfaction,
California labor and
employment lawyers wish
they were doing more to help
people who really need it.

It is striking that 61% of
respondents wished they could do
more to help those most in need, and
only 13% disagreed (with the rest
remaining on the fence). Although
across demographic groups a
majority of respondents felt this pull
to do more to help, women were 5
percentage points more likely to feel
this way than men, and non-whites
were 10 percentage points more
likely to feel this way than whites.
Employee-side attorneys were 9
percentage points more likely than
management-side advocates to feel
they want to do more to help people
who really need it.

This may relate to why California
labor and employment law attorneys,
who—although generally content—
are not ecstatic about their careers by
and large. Only 38% strongly agree
they are happy in their careers, 37%
were very likely to have chosen the
same career path, and less than 50%
are very satisfied.

Indeed, in a long list of areas
affecting our lives and law practices,
the lowest satisfaction levels—by
more than 20 percentage points—
were in taking part in pro bono
work and volunteering at law- and
non-law-related nonprofits. Only

one third were satisfied with these
aspects of their jobs. To be sure,
a high percentage of respondents
were neutral when it came to pro
bono and volunteer efforts, and only
a small percentage listed them as
top priorities in their career. Still, a
majority want something more.

Section Action Plan: This year,
the Labor and Employment Law
Section will launch an education
initiative about California’s myriad
employment laws directed at those
least likely to have access to our justice
system, in conjunction with nonprofit
organizations and government
institutions that will devote resources
to the project. We will conduct
outreach to small businesses and
low-wage workers, and hope to reach
outside the major urban areas. My
hope is that through the Section, you
will have opportunities to share your
wisdom about labor and employment
law and do more to help people who
really need it.

2) Newer lawyers are the least
satisfied and need mentorship,
which more senior lawyers
feel satisfied providing.

Many studies show the same
phenomenon: “Career satisfaction,
it seems, comes with age. This is
partially...because lawyers get more
responsibilities as their careers
advance; but it is also because those
who don’t enjoy practicing law

usually find something else to do
after a few years.”

However, this process of growing
into a practice and becoming more
satisfied can be shepherded by a
capable Labor and Employment
Law Section mentor, to everyone’s
benefit. Those who have current or
past experience either mentoring or
being mentored were 15 percentage
points more likely to be satisfied in
their own careers than those with no
mentorship experience.

This is readily understood not
only because new lawyers feel better
in the practice when they learn more,
but also because more than 80%
of respondents were satisfied with
relationships with colleagues and a
high percentage of us consider these
a valuable part of our careers.

Section Action Plan: We will
continue our programs for new lawyers,
in coordination with the Young Lawyers
Division of the Bar, including the new
employment lawyers’ conference in
January 2017 and the wage and hour
basics conference in January 2018. We
hope to start a mentorship initiative to
pair seasoned labor and employment
lawyers with newer Section members,
to increase the satisfaction of both
mentees and mentors. I believe the
Section should also conduct further
study and programming to learn about
members” anxiety and depression and
seek ways to help.

Newer and younger attorneys are much
more likely to feel anxious or depressed
at times—around two-thirds do—which
correlates with them feeling much less
happy and satisfied in their legal careers
and less likely to choose the same career
path than more senior attorneys.

4 California Labor & Employment Law Review
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3) Limit written discovery and
get to trial—it's what we want.

Although most respondents,
across all demographics, were largely
satisfied with their levels of client
interface, investigations, depositions,
brief writing, and mediation, many
believed there is too much written
discovery and not enough trial work,
especially jury trials (only 2% felt
there is too much jury trial work).
Quite a few want more oral argument
and appellate work, but only 5% felt
there is not enough written discovery.

The message is that California
labor and employment lawyers want
to get to the point and do the most
intellectually stimulating work. A
large number relish the challenge of
our work.

Section Action Plan: Our
Collaborative Law Committee is
working to broaden the use of an
employment litigation-specific
replacement to the generic federal
initial disclosures, to cut through a
lot of the written discovery battles in
many cases. The goal is to increase
civility, decrease litigation costs,”and,
as Section members clearly want, skip
to the good stutff.

4) We value autonomy.

Across the board, the most widely
agreed-upon theme among survey
respondents was that they feel most
satisfied when they feel autonomous:
89% of us ranked this aspect of our
practice as one of our top priorities.
Members value opportunities to use
skills and abilities, have flexibility in
work schedules and arrangements,
not be micro-managed, and have a
say in selecting cases. Predictably,
newer and younger lawyers report
less satisfaction in these areas.
Managers of other attorneys in the
Section should be aware that these
are key indicators for job satisfaction.

Section Action Plan: Creating
opportunities for pro bono outreach
creates possibilities for newer and
younger attorneys to take ownership
and employ their own expertise

in ways that will make them feel
valuable and satisfied.

5) We desire diversity.

We are more satisfied with
diverse types of cases (over 80%)
and diverse clients (more than two-
thirds) than with the diversity in our
own workplaces (less than 60% of us).
Only a third of us are very satisfied in
this area.

The demographics of the survey
respondents illustrate the point. The
24% of respondents who are non-white
is significant, but a far cry from the
60% non-white and Latino/Hispanic
residents counted in California in the
2010 U.S. census. Black and Asian
communities were about 50% as
numerous in the California labor and
employment law attorneys’ sample
as in the State’s overall population,
and Latino attorneys were even more
underrepresented among respondents:
only 7% of California labor and
employment lawyers, but 40% of
Californians, are Latino or Hispanic.

Section Action Plan: We will
continue to support diversity grants
to conduct outreach into diverse
communities, as we have for about
a decade. We will continue to work
to bring diversity to our panels
at conferences. As one survey
respondent wrote, “Although my
firm has some diversity, we are
not as diverse as we could be.” We

encourage all firms and organizations
in the Section to continue outreach
efforts to make our Bar as diverse
as the employers and employees we
represent each day in California.
Please contact me (bryan@
bryanschwartzlaw.com) if you have
questions or want to get more
involved in the Section’s efforts
outlined here. Working together, we
can change our “only mostly”
satisfied membership into a very

satisfied California labor and
employment Bar. ‘I*
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Ninth Circuit Strikes Down
Employer’s Class Action Waiver

Morris v. Ernst & Young, LLP, 834
F.3d 975 (9th Cir. 2016)

As a condition of employment,
Stephen Morris and Kelly McDaniel
were required to sign agreements
not to join with other employees in
bringing legal claims. They agreed
to bring only individual claims via
arbitration against their employer.
Morris and McDaniel filed a class
and collective action against the
company, alleging they had been
misclassified as employees exempt
from overtime under the Fair Labor
Standards Act and California state
law. In response, the employer filed
a motion to compel arbitration
pursuant to the agreements
the employees had signed; the
district court ordered individual
arbitration and dismissed the case.
In this opinion, the United States
Court of Appeals for the Ninth
Circuit reversed the judgment,
holding that the agreement
interfered with the employees’
rights under sections 7 and 8 of
the National Labor Relations Act
(protecting “concerted activity”).
In so holding, the Ninth Circuit
joined the Seventh Circuit in
adopting the position of the
National Labor Relations Board,
as set forth in D.R. Horton, 357
NLRB No. 184 (2012), enf. denied,
737 F.3d 344 (5th Cir. 2013) and
Murphy Oil USA, Inc., 361 NLRB
No. 72 (2014), enf. denied, 808 F.3d
1013 (5th Cir. 2015).

Anthony J. Oncidi is a partner in and
the Chair of the Labor and Employment
Department of Proskauer Rose LLP in Los
Angeles, where he exclusively represents
employers and management in all
areas of employment and labor law. His
telephone number is (310) 284-5690 and
his email address is aoncidi@proskauer.
com. (Tony has authored this column
without interruption for every issue of this
publication since 1990.)

Race Discrimination Claim
Was Not Barred by Statute of
Limitations

Mitchell v. California Dep’t of Public
Health, 1 Cal. App. 5th 1000 (2016)

Reginald Mitchell sued his
former employer, the California
Department of Public Health, for
racial discrimination in violation
of the Fair Employment and
Housing Act (FEHA). The trial
court sustained the employer’s
demurrer based upon the statute
of limitations, but the court of
appeal reversed, holding that the
complaint sufficiently established
a claim of equitable tolling that
prevented dismissal. The California
Department of Fair Employment
and Housing (DFEH) issued a
right-to-sue letter on September
9, 2011 and stated that the federal
Equal Employment Opportunity
Commission (EEOC) would be
responsible for processing the
complaint. The letter further
notified Mitchell that the one-
year period to initiate a civil
proceeding would be tolled if the
investigation of the charge was
deferred to the EEOC. The EEOC
issued its letter of determination
on September 30, 2013, stating
that there was “reasonable cause”
to believe Mitchell had suffered
racial discrimination in violation
of Title VII. After conciliation
efforts failed, the Department of
Justice issued a federal right-to-sue
notice, which Mitchell received on
March 21, 2014. Mitchell filed his

Employment Law
Case Notes

By Anthony J. Oncidi

FEHA civil action on July 8, 2014
(17 days beyond the 90-day federal
right-to-sue period). In response to
the employer’s demurrer, Mitchell
argued that the one-year FEHA
limitation period did not expire
until September 30, 2014, one year
(not 90 days) from the date of the
EEOC’s letter of determination. The
court of appeal agreed that the one-
year FEHA limitation period was
equitably tolled during the period
of the EEOC investigation based on
Mitchell’s alleged “reasonable and
good faith conduct.”

$6.3 Million Attorneys’ Fees
Award (1/3 of Total Recovery)
Was Reasonable in Class
Action Settlement

Laffitte v. Robert Half Int’l Inc., 1
Cal. 5th 480 (2016)

An objecting class member
in a wage and hour lawsuit
challenged the trial court’s award
of an attorneys’ fee calculated as
a percentage (one-third) of the
overall settlement amount of $19
million. The objector asserted that
pursuant to Serrano v. Priest, 20
Cal. 3d 25 (1977) (“Serrano III”),
every attorneys’ fee award must
be calculated on the basis of time
actually spent by the attorneys in
the case and cannot be a percentage
of the common fund. The
California Supreme Court affirmed
the judgment of the court of appeal,
holding that Serrano III permits a
trial court to calculate an attorneys’
fee award from a class action
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common fund as a percentage of
the fund, while using the lodestar-
multiplier method as a cross-check
on the selected percentage. In this
case, the trial court did not abuse
its discretion by cross-checking the
reasonableness of the percentage
award by calculating a lodestar fee
and approving a multiplier over the
lodestar of 2.03 to 2.13.

Del Mar Fairgrounds/
Horsepark Employees Are
Exempt From Overtime Under
the Amusement Exemption

Morales v. 22nd Dist. Agricultural
Ass’n, 1 Cal. App. 5th 504 (2016)

Jose Luis Morales and 177 other
similarly-situated plaintiffs sued
their employer under California
Labor Code section 510 and the
federal Fair Labor Standards Act
(FLSA) for failure to pay them
overtime. Plaintiffs’ employer is a
California agency that owns and
manages the Del Mar Fairgrounds
and the Del Mar Horsepark.
Plaintiffs are seasonal employees
who assist with amusement and
and

seasonal operations

referred to internally as “119-day

are

employees” because they are limited
to working for that period of time
during a calendar year. The trial
court sustained the employer’s
demurrer to the state law claims
and conditionally certified the case
as a collective action under the
FLSA. The jury rendered a special
verdict in favor of the employer
and the court entered judgment,
determining the employees are
exempt under the amusement
exemption that applies to any
employee of an establishment whose
business is to provide amusement
or recreation (29 U.S.C. § 213(a)(3)).
The court of appeal affirmed the
judgment in favor of the employer

on the FLSA claim after concluding
that the the
amusement exemption turns on the

eligibility for

nature of the employer’s revenue-
producing activities and not on the
nature of the work performed by
the employees. The court further
held that while the trial court had
properly sustained the employer’s
demurrer to the section 510 claim,
it should have given plaintiffs
leave to amend to allege that they
were eligible for overtime when the
employer loaned them to outside
promoters to support “interim
events” such as gun shows, bridal
bazaars, private parties, weddings,
hot tub sales, and other events.

Indian Tribe Did Not Waive
Its Sovereign Immunity by
Removing Lawsuit to Federal
Court

Bodi v. Shingle Springs Band of
Miwok Indians, 832 F.3d 1011 (9th
Cir. 2016)

The Shingle Springs Band
of Miwok Indians is a federally-
recognized Indian tribe located
on the Shingle Springs Rancheria
in California. Beth A. Bodi, a
member of the tribe, worked at
the tribe’s
clinic. Bodi’s employment was

full-service health

terminated after she attempted to
take job-protected leave under the
federal Family and Medical Leave
Act (FMLA). Although she was
rehired, she was fired again after
sending a communication to tribal
officials complaining about her
earlier termination and noting her
willingness to seek redress in state
court. Bodi subsequently filed suit
under the FMLA and state law in
California state court, and the tribe
removed the action to federal court
based upon the federal question
presented by the FMLA claim.

The tribe then filed a motion to
dismiss based upon the tribe’s
sovereign immunity. The district
court denied the motion on the
ground that the tribe had waived its
immunity by removing the action
to federal court. The United States
Court of Appeals for the Ninth
Circuit reversed, holding that the
tribe did not waive its immunity by
removing the case to federal court.

Contractor May Be Entitled to

Indemnity From Subcontractor

for Injuries to Subcontractor’s
Employees

Aluma Sys. Concrete Constr. of
Cal. v. Nibbi Bros., Inc., 2 Cal. App.
5th 620 (2016)

Aluma (the “Contractor”) was
sued by employees of Nibbi Bros.
(the
sustained on the job after a shoring

“Employer”) for injuries
system designed by the Contractor
collapsed. The employees alleged
that the collapse was due to the
The
Contractor then sued the Employer

Contractor’s negligence.
for indemnification based on the
parties’ contract. The trial court
sustained the Employer’s demurrer
to the complaint on the ground that
the employees’ lawsuit set forth
claims only against the Contractor
and not against the Employer. The
court of appeal reversed, holding
that under Proposition 51, the
Employer could be liable for its
proportionate share of comparative
fault, regardless of what was alleged
in the complaint. The court further
held that the duty to defend is
different the
indemnify—while the former may

from duty to
depend on the framing of the third
party’s complaint (because the duty
is triggered by a claim), the latter
does not arise until liability is
actually proven. <
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California Supreme Court
Holds Employees Who Retire
Are Entitled to Waiting Time

Penalties Pursuant to Labor
Code Section 203

McLean v. State of California, 1
Cal. 5th 615 (2016)

Employee, a retired deputy
attorney general, sued her employer,
the State of California, on behalf of
herself and a class of former state
employees, who, having resigned or
retired, did not receive their final
wages within the time required
by statute.

Labor Code section 203 requires
anemployer to make prompt payment
of final wages when employees
“quit” or are “discharged.” The
trial court sustained the employer’s
demurrer, concluding the employee
had not stated a claim for statutory
penalties under Labor Code section
203 because she “retired” from her
job. The court of appeal reversed,
holding that Labor Code sections
202 and 203 apply when employees
“quit to retire.”

Applying the wusual rules
of statutory interpretation, the
supreme court upheld the court
of appeal’s ruling. In particular,
the supreme court noted that the
Labor Code does not define the
term “quit,” and further concluded
that the ordinary meaning of the
word “quit” is broad enough to
encompass a voluntary departure
from employment for any reason.
The supreme court also held that
the legislative history of section
202 and practical considerations
reinforced the conclusion that the

Lois M. Kosch is a partner at Wilson Turner
Kosmo. She specializes in counseling and
representing employers in all aspects
of employment
Kosch is a former member of the
Labor and Employment Law Section’s
Executive Committee.

law and litigation.

application of the prompt payment
provisions of sections 202 and 203
do not turn on the nature of the
employee’s post-employment plans.
Accordingly, sections 202 and 203
apply to persons who retire from
their employment, just as they apply
to those who voluntarily leave their
employment for other reasons.

Order Compelling Arbitration
of Individual Claims and
Staying Private Attorneys
General Act Claim is Not

Appealable

Young v. RemX, Inc., 2 Cal. App.
5th 630 (2016)

In this putative wage and hour
class action, plaintiff alleged the
employer failed to pay, at the time
of termination, all final wages
earned. For this alleged failure,
the plaintiff brought a claim under
Labor Code sections 201 through
203, and a representative claim
pursuant to the Private Attorneys
General Act (PAGA), seeking civil
penalties on her own behalf and on
behalf of other aggrieved employees.
The parties had an arbitration
agreement that provided any
disputes “arising out of or relating
to [the employee’s] employment or
the termination of employment”
would be submitted to arbitration.
Pursuant to that agreement, the
employer filed a motion to compel
arbitration, dismiss the employee’s
class claims, and bifurcate and stay
the PAGA claim. (The employer
conceded that under Iskanian v. CLS
Transportation Los Angeles, LLC,
59 Cal.4th 348 (2014), the parties’

Wage and Hour
Case Notes

By Lois M. Kosch

arbitration agreement could not
require the employee to waive her
representative PAGA claim, so the
employer requested that the trial
court bifurcate and stay that claim.)

The trial court granted the
employer’s motion, and issued
an order compelling arbitration
of plaintiff’s individual claims,
dismissing the class claims, and
bifurcating and staying the PAGA
claim pending the completion of
arbitration. The employee appealed.
The appellate court held the trial
court’s order was not appealable, and
rejected the employee’s argument that
the “death knell” doctrine applied to
the circumstances of her case.

An order granting a motion
to compel arbitration is generally
not immediately appealable. The
rationale is that permitting an
appeal would delay and defeat the
purpose of arbitration, namely,
access to a more efficient forum.
The “death knell” doctrine is an
exception to this general rule. The
“death knell” doctrine applies when:
1) an order essentially amounts
to a final judgment for absent
plaintiffs, under circumstances
where 2) the persistence of viable but
perhaps trivial individual plaintiffs
claims create a risk no formal final
judgment will ever be entered.
On the first factor, the appellate
court ruled that although the class
claim was dismissed (for reasons
not discussed in the opinion), the
PAGA claim remained and involved
the same absent plaintiffs as the
class claim, such that the order did
not operate as a final judgment for
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absent plaintiffs. On the second
factor, the appellate court found
that the continued presence of the
PAGA claim, with the potential
for recovery of significant civil
penalties and attorneys’ fees, was not

negligible and precluded application
of the death knell doctrine.

The appellate court also rejected
plaintiff’s argument that a ruling
against her in arbitration would
eliminate her incentive to pursue the

PAGA claim. The court noted that a
possible negative outcome did not
make the order appealable; rather, it
was the immediate impact of the
order allowing the PAGA claim to
proceed that mattered. “I*
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Joel M. Grossman is a mediator and
arbitrator with JAMS in Los Angeles.
He has been selected four times as
one of the Top Neutrals in California
by the Daily Journal. For more
information please contact www.

Who Decides if an
Arbitration Clause Allows

for a Class Action?

Sometimes an arbitration
agreement is very clear as to whether
an employee can bring a class action
through arbitration. This clarity
usually is due to a class action waiver,
which states unambiguously that the
employee may bring an arbitration
claim only for herself, and not on
behalf of a class. Under both federal
law' and California law* such waivers
are enforceable. But in most cases,
there is simply no mention one way
or the other of the availability of a
class action.’

Assuming that the arbitration
clause is ambiguous, and the employee
wishes to proceed in arbitration with
a class action while the employer
does not, who decides whether the
arbitration may proceed as a class
action—a court or an arbitrator?
This was the issue considered by
the California Supreme Court in
the recent case of Sandquist v. Lebo
Automotive, Inc.* Following a lengthy
analysis of state and federal case law,
the court concluded that there was no
universal rule governing the question,
and there was no presumption one
way or the other as to whether a
court or an arbitrator should decide.
Rather, the issue is a matter of
contract interpretation—an attempt
to ascertain the intent of the parties.
The Sandquist court concluded that
“these parties’ arbitration agreement
allocates the decision to the arbitrator,”
so that was determinative.

While the court’s statement of
the issue and its conclusion are both
on the first page of the opinion, the
opinion goes on for thirty pages
discussing the background of the

grossmanmediation.com.

issue, including various United States
Supreme Court cases. This article
will summarize the court’s analysis
and discuss the fact that the opinion
focuses entirely on who makes the
decision, saying nothing about the
applicable legal principles.

Plaintiff Sandquist worked
as a salesperson at an automotive
dealership. Although he had signed
several arbitration agreements
requiring him to submit all
employment disputes to arbitration, he
filed a class action lawsuit against his
employer, Lebo Automotive, on behalf
of himself and all similarly situated
employees of color. His complaint
alleged harassment, discrimination
and retaliation, and sought injunctive
relief, as well as damages.

Lebo Automotive filed a motion
to compel individual arbitration.
The trial court determined that the
arbitration agreement was enforceable
and not unconscionable, and granted
the motion to compel arbitration.
Then, invoking the United States
Supreme Court decision in Stolt-
Nielsen S.A. v. AnimalFeeds Int’l
Corp.° and the California Court of
Appeal decision in Kinecta Alternative
Financial Solutions, Inc. v. Superior
Court,® the trial court determined
that it—not the arbitrator—should
determine whether the arbitration
could proceed on a class basis.
The trial court then ruled that the
arbitration agreement did not call for
classwide arbitration, and dismissed
the class claims with prejudice.

The court of appeal reversed
in part, finding that the trial court
erred in concluding that it, rather

By Joel M. Grossman

than an arbitrator, should make the
determination of whether the matter
could proceed on a class basis. The
California Supreme Court granted
review solely on this issue.

The California Supreme Court
began its analysis by looking to the
words of the arbitration agreement to
see whether the parties had indicated
which forum should decide the
class action issue. The arbitration
agreement between Sandquist and
Lebo Automotive stated that it
would apply to “any claim, dispute or
controversy . .. which would otherwise
require or allow resort to any court or
other governmental dispute resolution
forum.” Thus, the California Supreme
Court noted, the parties’ contract
suggested an agreement that disputes
between them were to be decided by
an arbitrator and not by a court. This
general preference for arbitration
as a means of resolving disputes
logically should apply to a dispute
over whether the matter can proceed
as a class action. In the court’s words,
“[T]his portion of the arbitration
clause suggests a choice to have the
decision made by an arbitrator.”®

The California Supreme Court
cited two other provisions of the
arbitration agreement as some
indication that the parties wanted to
have an arbitrator decide the class
issue, although their intent was not
conclusive. First, the arbitration clause
extended to all claims “arising from,
related to, or having any relationship
or connection whatsoever” with the
plaintiff’s employment.” The issue
of class action availability surely
had a connection to the plaintift’s
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employment, suggesting the parties
had agreed to submit such a question
to arbitration. Second, the arbitration
clause set forth a number of specific
kinds of disputes that were expressly
excluded from arbitration, such as
claims arising under the National
Labor Relations Act or Workers’
Compensation claims. Because the
parties knew how to exclude disputes
from arbitration if they wished to do
so, and because they did not choose
to exclude the determination of class
action availability, the arbitration
clause suggested that they must have
intended to have that issue decided by
the arbitrator.

Aside from looking at the language
of the agreement for clues as to whom
the parties expected to rule on the right
to bring a class action, the California
Supreme Court relied on a general
principle of contract law that any
ambiguity in a contract should be
resolved against the drafting party.
Citing Graham v. Scissor-Tail, Inc.,”
the court found that this principle has
particular force in the case of a contract
of adhesion, such as the arbitration
agreement between Sandquist and
Lebo Automotive. Because Lebo
drafted the contract and opposed
class arbitration, and because the
contract was uncertain as to whether a
class action was permitted, it must be
interpreted against Lebo. Thus, a class
action should be permitted.

Having determined that
resolving the “who decides?” issue is
based on state contract law, the court
confronted the issue of whether there
was a contrary presumption under
federal law, including the Federal
Arbitration Act. The California
Supreme Court quoted from the U.S.
Supreme Court case of BG Group PLC
v. Republic of Argentina as follows:

On the one hand, courts
presume that the parties
intend courts, not arbitrators,
to decide . . . disputes about
arbitrability [such as whether
the arbitration agreement

is enforceable, or whether it
applies to a particular set of
facts]. On the other hand,
courts presume that the
parties intend arbitrators,
not courts, to decide disputes
about the meaning and
application of particular
procedural preconditions for
the use of arbitration.

Because the issue of whether
the arbitration clause permits a class
action is in the second category, the
presumption was that the parties
intended that the arbitrator, not the
court, would make that determination.

As noted above, the California
Supreme Court limited its discussion
to the “who decides?” issue, and
provided no direct guidance to parties,
or arbitrators, as to how they should
go about making that determination.
At the same time, it is at least possible
that the court provided a hint as to
how arbitrators should rule when
faced with the question of whether or
not the arbitration clause permits a
class action.

Two California Court of Appeal
cases, Kinecta, supra, and Nelsen
Legacy Partners Residential, Inc.,”
involved court determinations of the
class action issue. In each case, the
court held that there could be no class
within the arbitration based on the use
of personal language in the arbitration
clause such as “any disputes that
I have against the company.” The
Kinecta court did not even address the
question of who decides the class issue,
assuming that this was a decision for
the court. The Nelsen court noted
that the parties had expressly asked
the trial court to decide the issue, so
the question of whether a court or
the arbitrator should decide simply
did not arise. One wonders how these
two trial courts, and the two appellate
courts, would have dealt with the issue
had the California Supreme Court’s
decision in Sandquist already been
published. This would surely have led
to a discussion about who decides if a

class action is permitted. Would it also
have affected the ultimate finding?

As discussed above, in dealing
with the “who decides?” issue, the
Sandquist court emphasized the rule of
contract interpretation that an
ambiguous contract provision must be
construed against the drafter. Because
Lebo Automotive drafted the
agreement and wanted the court to
decide if a class would be permitted, the
agreement must be construed against
Lebo Automotive and an arbitrator
must decide. Was the court suggesting
that after the class action action
decision is delegated to the arbitrator,
and the clause is ambiguous as to the
availability of a class, that the arbitrator
should construe the clause against the
employer (who presumably is opposed
to a class) and rule in favor of the
employee seeking a class? Did the
supreme court in Sandquist effectively
overrule Kinecta and Nelsen? Should
trial courts in the future routinely rule
against employers that drafted adhesive
arbitration clauses, and judicially allow
class actions in arbitration? Perhaps
these questions will be clarified by
future cases. Stay tuned. ‘"
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Public Sector Case Notes

By Stewart Weinberg

sector.

DISMISSAL OF SAFETY OFFICER

Evidence Insufficient to Sustain
Decision of Civil Service
Commission to Terminate
Firefighter for Conduct
Detrimental to Public Service

Seibert v. City of San Jose, 247
Cal. App. 4th 1027 (2016)

In a complicated 45-page
opinion, the court of appeal reversed
the judgment of the trial court vs.
superior court and remanded the
case for further proceedings. The
case involved a firefighter who, while
on duty, engaged in an exchange of
“salacious” emails with a person whom
he did not know was a 16-year-old girl.
The fire department terminated the
tirefighter’s employment.

A Civil Service Commission
upheld the termination. The
firefighter filed a petition for a writ
of mandate to set aside the decision.
The trial court held that although
there was sufficient evidence to
establish that there was an email
exchange between the firefighter
and the 16-year-old girl, there was
insufficient evidence to establish that
this conduct violated any written
policy. There was no evidence on
the firefighter’s part of actual or
constructive knowledge that he was
corresponding with a minor.

Another issue involved the
firefighter’s conduct with regard
to a co-worker. He was accused
of “leering/staring, [at] a female
co-worker.” The co-worker gave
a statement to a department
investigator, but later, when testifying
before the Civil Service Commission,
she stated that she did not recall the

incidents described in the statement.
(Much of this case involves rulings
on the admissibility of evidence,
hearsay, past recollection recalled,
prior inconsistent statements, and
similar matters, none of which will be
discussed in this note.)

The court of appeal found
that the evidence concerning
whether the firefighter knew he was
corresponding with a minor was
insufficient. The court ordered that
the case be remanded. However, a
major issue was, to which forum
should the case be remanded? The
firefighter argued that the remand
must be governed by the Firefighter’s
Procedural Bill of Rights Act
(FPBOR).! The FPBOR provides that
an employing department shall not
take punitive action against a non-
probationary firefighter without
providing the firefighter with an
opportunity for an administrative
appeal. The firefighter’s appeal in
this case was heard and determined
by the Civil Service Commission.
However, the FPBOR requires
that any adjudicatory hearing be
conducted by an Administrative Law
Judge (ALJ).? The City of San Jose
took the position that it was exempt
from the requirements of the FPBOR
because it was a charter city.

The court of appeal rejected
the City’s assertion. The alleged
misconduct in this case arose while
the firefighter was performing his
duties as a firefighter. Thus, the court
concluded that the charges involving
misconduct with his co-worker came
within the purview of the FPBOR.
The court declined to decide whether

the firefighter’s email communication
with the minor came within the
FPBOR’s reach. The court decided
that since the charges concerning
the firefighter’s relationship to his
co-worker fell within the FPBOR,
there should not be a bifurcated
procedure. Consequently, the FPBOR
would control future administrative
proceedings. The court specifically
rejected arbitration under the parties’
Memorandum of Understanding
(MOU). The court stated:

[The firefighter] may be
understood to contend that
whenever a firefighter’s
employment is governed by a
MOU containing a provision
for binding arbitration,
the firefighter is entitled to
binding arbitration of any
disciplinary charge subject
to the FPBOR, regardless
whether the agreement itself
calls for arbitration under
the particular circumstances.
Such a reading is untenable.
The statute provides that a
firefighter may invoke an
arbitration provision “if the
employing department is
subject to a memorandum
of understanding that
provides for binding
arbitration of administrative
appeals.” [Government Code
§ 3254.5(b).] The apparent
intention of this provision
is merely to preserve, not
to expand, a firefighter’s
right to binding arbitration
pursuant to the collective
bargaining agreement. It
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operates as an exception
to the rule declared in the
preceding subdivision, which
is that all administrative
appeals must be heard by
an ALJ. [Government Code
§ 3254.5(a).] It follows that if
concurrence by the union is
a contractual precondition,
and such concurrence has
not been given—points [the
firefighter] does not seem
to dispute—the exception
would not be triggered, and
the rule (adjudication by an
ALJ) would govern. If there
is any reason to conclude
otherwise, [the firefighter]
has not presented it to us.

EDUCATIONAL EMPLOYMENT
RELATIONS ACT

Employer Unfair Labor
Practices Related
to Bargaining

Petaluma Fed’n of Teachers, Local
1881 v. Petaluma City Elementary
Sch. Dist./Joint Union High Sch. Dist.,
PERB Dec. No. 2485 (June 30, 2016)

An employee organization
representing certificated employees of
the Petaluma City Elementary School
District/Joint Union High School
District filed unfair labor practice
charges against the District, alleging
seven unfair labor practices related to
their collective bargaining negotiations.

The General Counsel of the
Public Employment Relations Board
(PERB or Board) dismissed the
charges for failure to state a prima
facie case as to any of the allegations.
The Board reversed the General
Counsel’s dismissal in part and
affirmed in part.

The Board’s opinion relied on
PERB Regulation 32635, which
provides that in order to obtain
Board review of a dismissal or refusal
to issue a complaint, the charging
party’s appeal must state the specific
issues of procedure, fact, or law, and

the rationale on which the appeal is
based. The appeal must identify the
page or part of the dismissal from
which each appeal is taken, and state
the grounds for each issue.

PERB noted that information
pertaining to unit employees’ wages,
hours, and working conditions is
intrinsic to the employer-employee
relationship and is presumptively
relevant. Failure to provide such
information is a per se violation of
the duty to negotiate in good faith.
However, a union’s mere suspicion
or surmise that it needs information
does not by itself oblige the employer
to supply the information in the
particular manner requested by
the union. And, an employer may
not merely assert that a request is
unduly burdensome and thus be
relieved of any responsibility to
furnish information. Even if the
information is equally available to
the requesting party, the employer
must nonetheless advise the union
of its reasons for nondisclosure and,
if known, the location or source of
the equally available information.
PERB held that the union did not
have to show that it was prejudiced
by the lack of the information if
the information was relevant and
necessary to ongoing negotiations.

The union also asserted that
because the District excluded a person
from observing negotiations, the
District had unilaterally established
a new policy. The Board rejected
that argument, holding that the
District was simply following the
default rule for negotiations as
expressed in the language of the
Educational Employment Relations
Act. Government Code section 3549.1
provides in part that negotiations
between a public school employer
and the exclusive representative
of its employees are not subject to
California’s open meeting laws unless
the parties mutually agree otherwise.
There is a legislative preference or
“default rule” that, in the absence

of agreement to the contrary,
negotiations will occur solely between
the parties’ representatives.

The union argued, however, that
because employees were directly
affected by the negotiations, they are
not simply part of the public, and that
thestatutoryright of employeesto form,
join, and participate in the activities
of employee organizations includes
the independent right of employees
to attend and observe negotiations
affecting their employment.’ Although
PERB acknowledged that the statutory
language “when read in isolation, is
susceptible to this interpretation, we
must nonetheless reject recognition
of an independent right of employees
to attend negotiations as inconsistent
with the policies and purposes of
the EERA and with longstanding
Board precedent.™

The wunion asserted that
the District’s adoption of a rule
prohibiting the distribution of leaflets
thirty minutes before “bell schedules”
constituted both a unilateral adoption
of a policy and an interference
with organizational rights. The
General Counsel had dismissed
both allegations. PERB affirmed the
dismissal of the allegation that the
District had made a unilateral change
of an existing policy or established
a new policy where none previously
existed. The Board cited California
Code of Regulations title 5, section
5570, which provides that teachers are
required to be present in their rooms
not less than thirty minutes before the
time prescribed for commencing the
instructional school day, even though
the General Counsel had failed to cite
and rely on that regulation.

On the other hand, PERB held that
its precedents were clear that a rule
prohibiting the distribution of literature
anywhere on the employer’s premises
was presumptively unlawful, because
it applies even when employees are not
on duty or are in non-working areas.
Restrictions on solicitation, including
the distribution of literature during
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non-work hours and in non-work areas,
are invalid unless the employer shows
special circumstances:

This blanket geographic
prohibition is also overly
broad in that, like the above
temporal restriction, it fails
to account for the fact that
not all time spent on the
employer’s premises is “on
duty” or otherwise subject
to employer restrictions on
union or other concerted
activity. . . . Consequently,
even if employees are on
duty 30 minutes before
classes start, the charge
nonetheless states a prima
facie case of interference by
alleging that the District has
promulgated, maintained or
enforced an unqualified rule
that employees “must be off
school property when they
hand out fliers.”

The Board also agreed with the
union that the District’s prohibition
was content-based: “Once the
employer has opened up other
parts of the workplace as a forum
for some forms of non-work related
speech or expressive conduct, it is
not free to ban other non-disruptive
speech or conduct based solely
upon its content, unless otherwise
authorized or required by law.”
Education Code section 7052.

PUBLIC EMPLOYEE PENSIONS

County Employees’
Retirement Law Prohibition
Against “Spiking”

Marin Ass'n of Public Employees
v. Marin Cnty. Employees Retirement
Ass’n, 2 Cal. App. 5th 674 (2016)

The amount of a public employee’s
pension is based upon that employee’s
final compensation, provided it
is “compensation earnable.” An
employee has an interest in having
that income level be as high as
possible. The practice of “spiking”

is increasing final compensation or
including various non-salary items
(such as unused vacation pay) in the
final compensation figure.

There have been major legislative
efforts to prevent “spiking.” The
California Public Employees’ Pension
Reform Act of 2013 (PEPRA)®> made
fundamental alterations in the manner
in which public pension are calculated.
There are twenty California counties
operating under the County Employees
Retirement Law of 1937 (CERL).® Each
of those county’s retirement plans is
administered by a retirement board.
The retirement board determines
whether or not items of remuneration
that are paid to employees qualify as
“compensation” under Government

Code section 31460. In PEPRA,
the Legislature excluded from
“compensation earnable” any

compensation determined by the
board to have been paid to enhance a
member’s retirement benefit.

The employee organization
representing certain employees of
the County of Marin filed a petition
for a writ of mandate to prevent
the Marin County Employees’
Retirement Association (MCERA)
from implementing its policy
regarding compensation earnable and
pensionable compensation, which
would exclude a number of items of
compensation from the definition of
compensation earnable. At issue was
stand-by pay, administrative response
pay, call-back pay, and cash payments
for waiving health insurance. The
MCERA filed a demurrer, which the
trial court sustained.

The court of appeal affirmed. It
held that MCERA had followed the
required procedure for excluding
payments from the determination of
“compensation earnable.” The court
also held that the amendment to
Government Code section 31461 was
not an unconstitutional impairment
of plaintiffs’ vested pension rights.
The court determined that although
public employees have a “vested” right

to a pension, that right is only to a
“reasonable pension,” not an immutable
entitlement to the most optimal
formula of calculating the pension.

UNEMPLOYMENT INSURANCE
FOR SCHOOL EMPLOYEES

Public School Employees Not
Entitled to Unemployment
Benefits During Summer
Recess If They Receive
Reasonable Assurance
of Employment in
Following School Term

United Educators of San Francisco v.
California Unemployment Ins. Appeals
Bd., 247 Cal. App. 4th 1235 (2016)

California  Unemployment
Insurance Code section 1253.3(a)-
(b) prohibits public school employees
from receiving unemployment
insurance benefits during a period of
summer recess if those employees have
been given “reasonable assurance”
of employment in the school term
following the summer recess.

The instant action was brought
on behalf of twenty-six certificated
and classified employees of the San
Francisco Unified School District
(District). Each of the employees
was sent a “reasonable assurance”
letter informing him or her that
they had reasonable assurance of
employment for the 2011-2012
school year. However, during the
recess between the 2010-2011 and
2011-2012 school years, the District
offered a summer session that began
shortly after the spring semester
ended and concluded shortly before
the fall semester of the following
school year began. A labor union
representing substitute certificated
employees who worked on a year-to-
year contract (but had no contract
for summer school employment) and
classified employees who are only
employed while the regular classes
of the District are in session filed
a petition for writ of mandamus,
asserting that the summer school
session was an “academic term”
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under Unemployment Insurance
Code section 1253.3. Therefore,
because they had not been provided
with “reasonable assurance” of
employment for the summer session,
they were entitled to unemployment
insurance benefits if they were not
employed during that session. The
California Unemployment Insurance
Appeals Board (CUIAB) was added
as a respondent by the union, because
CUIAB had rejected an ALJ’s decision
in favor of the school employees.

The District filed a cross-
complaint for declaratory relief
against the CUIAB and the teachers’
union. The cross-complaint against
the CUIAB asserted that the CUIAB
had erroneously determined that
a few of the employees who had
received reasonable assurance of
employment were entitled to summer
unemployment benefits because they
had worked during the prior summer
school session or had an expectation
of procuring work during the then-
current summer school session. In
an earlier matter involving another
school district’ (Brady), the CUIAB
held that substitute teachers who
were qualified and eligible for work
during a summer school session were
not on recess within the meaning
of section 1253.3 and consequently
were eligible for unemployment
benefits. The District’s complaint for
declaratory relief asked the court to
nullify the Brady decision. The San

Francisco Superior Court denied the
union’s petition for writ of mandate
and granted the requested relief
nullifying the Brady decision. The
CUIAB appealed, as did the union.
The appeals were consolidated.

In an earlier action involving
the CUIAB and the San Francisco
Unified School District, a judge for
the Superior Court in and for the City
and County of San Francisco held that
substitute certificated employees were
eligible for unemployment insurance
benefits during the period of time
when summer school was in session
in 2003, holding that summer school
was an “academic term” for purposes
of section 1253.3. In the current case,
the union and the CUIAB argued
that the principles of res judicata and
collateral estoppel made the earlier
decision binding upon the District.
The court of appeal in the instant
case rejected that argument because
the issues in the earlier case and
the present case were not “precisely
identical.” The court asserted that
in the earlier case, the question was
whether the six-week summer session
constituted an academic term. In the
court’s view, in the present case the
eligibility question was broader, in
that it included the weeks before and
after the summer session, not merely
the period while school was taught in
summer session.

The court of appeal held that
summer school was not an “academic

term” within the meaning of section
1253.3s reference to “academic years
or terms.” Such an interpretation,
according to the court, was contrary
to the plain meaning of the statute.
Although the union argued that the
substitute and temporary employees
were not “on vacation” during the
summer of 2011, but were simply
unemployed, the court dismissed that
argument, because such a reading
would render the phrase “period
between two successive academic
years” meaningless: “In sum, we
conclude summer sessions are not
academic terms and instead, fall
between academic years or terms
under section 1253.3. The trial court
thus correctly ruled that none of the
claimants were eligible for benefits.”
NOTE: The author of this note
represented the union in this case. The
California Supreme Court has since
granted review of the case. See “Cases
Pending Before the California
Supreme Court,” in this issue. “I*
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N U e w N

Thank You to Ramit Mizrahi

With this issue, we regretfully say good-bye and “Thank You!” to our amazing Editor-in-Chief, Ramit
Mizrahi. Members of the Labor & Employment Law Section invariably mention the Law Review as one
of the great benefits of Section membership. Its excellence as a resource is due in great part to Ramit’s
exacting standards in our selection of articles and her editorial skills and judgment. During her 3-year
tenure as our Editor-in-Chief, she has introduced several improvements in our operating procedures and
has reduced the costs of producing the Law Review. It has been our collective pleasure to work with her,
and we will miss her leadership, her enthusiasm, her team spirit, and her prowess in matters of grammar!
We are happy, however, that she will continue to be involved as a Section leader in the years to come.

With best wishes, James Michalski, Laura Davis, MiRi Song, and David Peyerwold
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and employment law issues. He can be reached by email at colinwells@dwt.com.

Board Eliminates Consent
Requirement for Mixed
Bargaining Unit of Temporary
and Regular Employees

Miller ¢ Anderson, 364 NLRB
No. 39 (July 11, 2016)

In a 3-1 decision, the National
Labor Relations Board (the Board)
held that the consent of both employer
and staffing agency is not required to
combine jointly-employed temporary
and regular employees in a single
bargaining unit. In so holding, the
majority reversed Oakwood Care
Center, 343 NLRB 659 (2004), which
itself reversed M.B. Sturgis, Inc., 331
NLRB 1298 (2000). In Oakwood Care
Center, the Board held that an election
in a “mixed unit” of temporary and
regular employees was not proper,
unless both the user employer and
the staffing company consented.

In 2012, the Sheet Metal Workers
International Association (the Union)
filed a petition seeking to represent
a bargaining unit consisting of
sheet metal workers employed by
Miller & Anderson, an electrical and
mechanical contractor in Franklin
County, Pennsylvania (the User
Employer), and temporary workers
supplied by Tradesmen International,
a staffing service that supplies skilled
construction workers (the Supplier).
Citing Oakwood Care Center, the
Regional Director dismissed the
petition, and the Union sought review
of the Regional Director’s decision.

The majority reversed the
Regional Director, holding that
consent of both the Supplier and the

Jeffrey S. Bosley is a partnerin the Labor
and Employment Department of Davis
Wright Tremaine LLP, and represents
employers and management in
labor and employment law matters.
He can be reached by email at
jeffbosley@dwt.com. Colin D. Wells is
alabor and employment associate at
Davis Wright Tremaine LLP, where he
represents employersin labor relations

User Employer was not required to
direct an election in a mixed unit
if: (a) the User Employer is a joint
employer of the temporary workers,
and (b) the temporary workers
and regular employees share a
“community of interest.” Factors that
can establish a community of interest
include the same supervision, hours,
working conditions, and training. In
articulating its reasons for overruling
Oakwood Care Center, the majority
wrote that Sturgis is “more consistent
with the premise upon which national
labor policy is based, because it
permits employees in an otherwise
appropriate unit to pool their
economic strength and act through
a union freely chosen by the majority
so that they can effectively bargain for
improvements in their wages, hours
and working conditions.”

In dissent, Member Miscimarra
criticized the majority’s departure
from the Oakwood Care Center
standard, characterizing it not as a
“return” to the prior Sturgis standard,
but the creation of a new legal regime
when this decision is combined with
the new joint-employer standard
in Browning-Ferris Industries of
California, Inc., 362 NLRB No. 186
(2015): “[T]he Board majority in
Browning-Ferris already created a new
type of multi-employer bargaining,
in joint-employer situations, that will
predictably result in confusion and
instability, which is compounded by
the multi-employer/non-employer
bargaining approved by the Board
majority here.”

NLRA Case Notes

By Jeffrey S. Bosley & Colin D. Wells

Rights Clause Lacked Sufficient
Specificity to Constitute Clear
and Unmistakable Waiver of
Duty to Bargain

Graymont PA, Inc., 364 NLRB
No. 37 (June 29, 2016)

In a 3-1 decision, the Board
held that an employer violated
section 8(a)(5) of the National Labor
Relations Act (Act) by making
unilateral changes to its attendance
and progressive discipline policies
without bargaining, and also violated
the Act by failing to timely respond
to a union information request.

The employer and the union were
parties to a collective bargaining
agreement containing a broad
management rights clause. This
clause provided that the employer
“retains the sole and exclusive
rights to manage; to direct its
employees; to evaluate performance,
... to discipline and discharge for
just cause, to adopt and enforce
rules and regulations and policies
and procedures; [and] to set and
establish standards of performance
for employees.” During the term of
the contract, the employer informed
the union of its intent to change its
absenteeism policy and progressive
discipline policy. At a subsequent
meeting, the employer stated it had
no obligation to bargain over the
changes based on the management
rights clause, and also refused to
provide information requested by
the union because it believed it did
not have a duty to bargain over
those changes.

Volume 30, No. é

California Labor & Employment Law Review

17



The majority held that the
employer violated the Act by failing
to bargain over the changes because
“none of the contractual management
rights provisions specifically
reference work rules, absenteeism, or
progressive discipline.” The majority
also noted that there was no evidence
that the policies at issue were ever
discussed during bargaining over the
management rights language. The
majority reasoned that the “clear and
unmistakable waiver” standard was
not satisfied in this case, under which
the parties must “unequivocally and
specifically express their mutual
intention to permit unilateral
action with respect to a particular
employment term.”

The majority also found that the
employer violated the Act by failing
to timely respond to the union’s
information request, even though
this specific theory was not pled in
the complaint. The majority held
that the allegations of the employer’s
delay in providing information
was so closely related to the other
allegations in the complaint that the
employer was effectively on notice
about this theory of violation. In so
holding, the majority reversed Raley’s
Supermarkets and Drug Centers, 349
NLRB 26 (2007), where an allegation
of delay in responding to an
information request was dismissed
because the complaint contained no
such allegation.

Dissenting, Member Miscimarra
criticized themajorityforunnecessarily
parsing the management rights
language, averring that the clause
plainly gave the employer the right
to make unilateral changes without
giving notice or the opportunity to
bargain to the union. Reasoning that
such clauses can be both general, and
clear and unmistakable, he wrote
that “the parties agreed that [the
employer| reserved the right, without
exception ‘to adopt and enforce
rules and regulations and policies
and procedures.”” He continued,
“No reasonable person reading this

language could conclude that [the
employer’s] right of unilateral action
extended to rules, regulations, policies
and procedures concerning some
matters but not others.”

Board Holds University
Student Assistants Are
Covered by the Act

The Trustees of Columbia Univ.,
364 NLRB No. 90 (Aug. 23, 2016)

The Board split 3-1 in deciding
that student assistants who have
a common-law employment
relationship with their colleges and
universities are statutory employees
under the Act. The majority’s
decision overruled Brown University,
342 NLRB 483 (2004), which had
overturned New York University, 332
NLRB 1205 (2000).

Columbia University is a private,
nonprofit postsecondary educational
institution located in New York City.
Graduate students at the university
are required, as part of their
programs, to perform teaching or
research duties to varying degrees,
for which they receive some level
of compensation. The teaching and
research occur under the guidance of
university faculty or at the direction
of an academic department. Poor
performers can be disciplined, or
have their teaching and research
duties reduced or eliminated. The
United Auto Workers attempted to
organize “[a]ll student employees
who provide instructional services”
and “[a]ll Departmental Research
Assistants.” The petition was
dismissed by the Regional Director
based on Brown University.

In reversing the Regional
Director’s decision, the majority
explained that the Board had erred in
Brown University because a common
law employment relationship is
alone sufficient to satisfy the Act’s
definition of an employee. The
majority also rejected the argument
that allowing student assistants to
exercise section 7 rights under the

Act would be detrimental to the
educational process or the higher
education system. The majority
then articulated a revised standard
that “[tlhe Board has the statutory
authority to treat student assistants
as statutory employees, where they
perform work, at the direction of
the university, for which they are
compensated.” Applying the revised
standard to the petitioned-for unit,
the majority held that the teaching
assistants and student research
assistants were statutory employees
because they are paid for their
work, their work is directed by the
university in some way, and their
performance of defined tasks is a
condition of their compensation.
Member Miscimarra disagreed
with the majority’s conclusion that
student assistants are statutory
employees “because (i) they
perform tasks as directed, and (ii)
they receive financial assistance.”
Miscimarra argued that Congress
had not intended for the Act or the
collective bargaining process to apply
to graduate students. Concerned
about the unpredictability of the
collective bargaining process, the
rigid nature of Board procedures,
and that an organizing drive among
students would detract from their
education, he wrote: “Add these up,
and the sum total is uncertainty
instead of clarity, and complexity
instead of simplicity, with the risks
and uncertainties associated with
collective bargaining—including
the risk of breakdown and resort
to economic weapons—governing
the single most important financial
decision that students and their
families will ever make.” Miscimarra
also argued that the time-consuming
process of organizing, bargaining,
and enforcing section 7 rights is a
poor fit for graduate assistants who
are typically in their positions for a
very short time period. “[N]ot only
does a student assistant’s position
have a fixed duration, but the student
status of the individual occupying
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that position may itself come to an
end long before a Board case affecting
him or her is resolved.”

Board Rules That Wrongfully
Terminated Employees Must Be
Compensated for All Search-
for-Work and Interim Job
Expenses Regardless of the
Amount of Their Interim Earnings

King Soopers, Inc., 364 NLRB No.
93 (Aug. 24, 2016)

In a 3-1 decision, the Board
held that awards for search-for-work
and interim employment expenses
must be compensated separately and
in full. The decision changes the
Board’s prior policy, which subjected
these expenses to offset based on an
employee’s interim earnings. The
Board also held its new rule would
apply retroactively.

The decision arises from the
termination of an employee of a
coffee kiosk in the employer’s grocery
store. The employee, a union member
working under a collective bargaining
agreement, had a disagreement with
the store manager about whether
bagging groceries was within the
scope of his work. Following a
confrontation and a subsequent
meeting between the employee,
manager and union representatives,
the manager suspended and then
terminated the employee for gross
misconduct. The majority upheld the
Administrative Law Judge’s (ALJ’s)
determination that the employee
had been unlawfully terminated
for engaging in protected activity
during both the confrontation and
subsequent meeting.

Responding to the General
Counsel’s request for changes to the
Board’s make-whole relief policy, the
majority adopted a new rule, that
wrongfully terminated employees
must be fully compensated for
all search-for-work and interim
employment expenses regardless
of their interim earnings. Calling
termination “the industrial

equivalent of capital punishment,”
the majority stated that the “current
treatment of search-for-work and
interim employment expenses fails
to fully compensate discriminatees
for losses incurred as victims of
unlawful conduct.” The majority
explained that under the former
standard, employees who fail to find
work, or find jobs that pay wages
lower than their incurred expenses
do not receive full compensation for
these expenses. For example, under
the former test an employee who had
$5,000 in back wages, incurred $6,000
in search expenses and only has
interim earnings of $1,500 can only
recuperate up to $1,500 of the search
expenses. Comparing the search-
for-work and interim employment
expenses to medical expenses and
retirement fund contributions, for
which employees are fully made
whole, the Board reasoned “in order
to fully compensate discriminatees
for their losses, we shall treat search-
for-work and interim employment
expenses in a manner consistent with
our treatment of other losses suffered
by the discriminatee.”

Miscimarra dissented concerning
the change in policy regarding search-
for-work and interim employment
expenses. He reasoned that while
some employees might be more fully
compensated under the new rule,
others would receive greater than
make-whole relief, exceeding “the
Board’s statutory authority, which
is limited to relief that is remedial.”
For example, an employee who has
$5,000 in back wages, $6,000 in
interim earnings, and $250 in search
expenses, would be reimbursed for
the $250 under the new rule despite
the absence of any back pay award. He
also argued that the new policy would
encourage abuse and cause protracted
litigation over expenses that are
disproportionately high compared to
lost wages or interim earnings.

Board Holds Charter Schools
in Pennsylvania and New
York Fall Outside “Political
Subdivision” Exemption as

Board Confirms Jurisdiction

The Pennsylvania Virtual
Charter School, 364 NLRB No. 87
(Aug. 24, 2016)

Hyde Leadership Charter School-
Brooklyn, 364 NLRB No. 88 (Aug.
24, 2016)

In two split decisions, the
Board decided that charter schools
in Pennsylvania and New York
were subject to Board jurisdiction,
rejecting an argument that the
schools were exempt from jurisdiction
under the “political subdivision”
exemption created under section 2(2)
of the Act. The majority, applying
the longstanding two-prong Hawkins
County test, held that neither school
is a “political subdivision” exempt
from jurisdiction, as they neither (1)
were created directly by the state, nor
(2) are administered by individuals
responsible to public officials or the
general electorate.

In the Pennsylvania charter
school case, the school argued
that it met both prongs of the
Hawkins County test. The school
argued that the actual charter that
establishes the school is issued by
the Department of Education, and
that under Pennsylvania’s Charter
School Law, the board of trustees
for the school are deemed “public
officials,” and are accountable to
other public officials, primarily the
Secretary of Education, through
audit and reporting obligations. In
the New York case, the union argued
that the charter school satisfied both
prongs of the Hawkins County test.
The union alternatively requested
that the Board exercise its discretion
to decline jurisdiction over New
York charter schools. The union
contended that under New York’s
Charter School Act, the school’s
charter was issued by the Board of
Regents, a state entity, and that this
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same Board of Regents appointed the initial
trustees of the school.

The Board was not persuaded, and
reasoned that both schools were actually
created by private individuals as nonprofit
corporations, and were not created by a
government entity or administrative arm
of the government. It therefore declined to
find that either school met the first prong
of Hawkins County. The Board further held
that neither school was administered by
individuals who are responsible to public
officials or the general electorate. In the
Pennsylvania case, the Board rejected the
argument that the Pennsylvania Charter
School Law’s designation of trustees as
“public officials” was sufficient to satisfy the
Hawkins County standard. The Board also
found that the New York’s Board of Regents’
authority to remove school administrators
for malfeasance was not sufficient to satisfy
the Hawkins County standard. In the New
York case, the Board also expressly refused
to decline jurisdiction under section 14(c)(1)
of the Act.

Dissenting in both matters, Member
Miscimarra opined that the Board should
decline jurisdiction over cases involving
charter schools under section 14(c)(1) of the
Act. He also warned that whether any charter
school falls within or outside the Board’s
jurisdiction under the majority’s analysis
will inevitably vary on a case-by-case basis,
and that “the Board cannot possibly achieve
‘stability of labor relations, nor can there be
any hope that a ‘single, uniform, national rule’
will displace the ‘variegated laws of the several
States.” While he declined to address whether
the Pennsylvania school satisfied the Hawkins
County standard, he argued that the New York
school was indeed a “political subdivision”
meeting both prongs of the Hawkins County
test. Concerned that selective jurisdiction
over charter schools will create inconsistent
precedent, he wrote: “The only certain
outcome of the Board’s exercise of jurisdiction
here and in other charter school cases will
be substantial uncertainty and long-lasting
instability.” <
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AGRICULTURAL LABOR
RELATIONS ACT

Gerawan Farming, Inc. wv.
Agricultural Labor Relations Bd., 236
Cal. App. 4th 1024 (2015), review
granted, 191 Cal. Rptr. 3d 497 (2015);
S227243/F068526/F068676

Petition for review after reversal
of a decision of the Agricultural Labor
Relations Board and denial of petition
for peremptory writ of mandate.
(1) Does the statutory “Mandatory
Mediation and Conciliation” process
(Cal. Labor Code sections 1164-
1164.13) violate the equal protection
clauses of the state and federal
Constitutions? (2) Do the “Mandatory
Mediation and Conciliation” statutes
effect an unconstitutional delegation
of legislative power? (3) May an
employer oppose a certified union’s
request for referral to the “Mandatory
Mediation and Conciliation” process
by asserting that the union has
“abandoned” the bargaining unit?
Fully briefed.

Tri-Fanucchi  Farms  v.
Agricultural Labor Relations Bd.,
236 Cal. App. 4th 1079 (2015), review
granted, 191 Cal. Rptr. 3d 497 (2015);
S$227270/F069419

Petition for review after
affirmance in part and reversal in
part of a decision of the Agricultural
Labor Relations Board. (1) May an
employer assert as a defense to a
request for collective bargaining
under the Agricultural Labor
Relations Act (Cal. Labor Code
sections 1140-1166.3) that the
certified union has “abandoned” the

Phyllis W. Cheng is a private mediatorin Los Angeles
(www.Mediate.Work), and is on the mediation
panels for the California Court of Appeal, Second
Appellate District, and U.S. District Court, Central
District of California. She prepares the Labor &
Employment Case Law Alert, a free electronic
alert service on new cases for Section members.
To subscribe online at http://www.calbar.ca.gov,
log onto "My State Bar Profile” and follow the
instructions under “Change My E-mail Addresses
and List Subscriptions.”

bargaining unit? (2) Did the Board
err in granting “make whole” relief
(Cal. Labor Code section 1160.3) as a
remedy for the employer’s refusal to
bargain with the union? Fully briefed.

ARBITRATION/PREEMPTION

McGill v. Citibank, N.A., 232
Cal. App. 4th 753 (2014), review
granted, 185 Cal. Rptr. 3d 430 (2015);
$224086/G049838

Petition for review after reversal
of order denying petition to compel
arbitration. Does the Federal
Arbitration Act (9 U.S.C. sections
1-16), as interpreted in ATeT Mobility
LLCv. Concepcion, 563 U.S. 321 (2011),
preempt the California rule (see
Broughton v. Cigna Healthplans, 21
Cal. 4th 1066 (1999); Cruz v. PacifiCare
Health Sys., Inc., 30 Cal. 4th 303
(2003)) that statutory claims for public
injunctive relief are not subject to
compulsory private arbitration? Oral
argument rescheduled for December
2016 calendar.

CONSUMER CREDIT REPORTING
AGENCIES ACT

Connor v. First Student, Inc.,
239 Cal. App. 4th 526 (2015), review
granted, 195 Cal. Rptr. 3d 1 (2015);
S229428/B256075

Petition for review after reversal
of judgment. Is the Investigative
Consumer Reporting Agencies Act
(Cal. Civil Code sections 1786-1786.60)
unconstitutionally vague as applied
to background checks conducted on a
company’s employees, because persons
and entities subject to both that Act

Cases Pending
Before the California
Supreme Court

By Phyllis W. Cheng

and the Consumer Credit Reporting
Agencies Act (Cal. Civ. Code sections
1785.1-1785.36) cannot determine
which statute applies? Fully briefed.

DISCIPLINARY ACTION

Dhillon v. John Muir Health,
unpublished opinion, review granted,
2015 Cal. LEXIS 1946 (2015);
$224472/A143195

Petition for review after dismissal
of appeal from an order on a petition
for writ of administrative mandate.
Is a trial court order granting in part
and denying in part a physician’s
petition for writ of administrative
mandate regarding a hospital’s
disciplinary action and remanding
the matter to the hospital for further
administrative proceedings an
appealable order? Fully briefed.

PRIVATE ATTORNEYS
GENERAL ACT

Williams v. Superior Court, 236
Cal. App. 4th 1151, review granted,
191 Cal. Rptr. 3d 497 (2015);
S227228/B259967

Petition for review after denial
of a petition for a peremptory writ
of mandate. (1) Is the plaintiff in
a representative action under the
Private Attorneys General Act of
2004 (Cal. Labor Code sections
2698-2699.5) entitled to discovery of
the names and contact information
of other “aggrieved employees” at
the beginning of the proceeding, or
is the plaintiff first required to show
good cause in order to have access
to such information? (2) In ruling
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on such a request for employee
contact information, should the trial
court first determine whether the
employees have a protectable privacy
interest and, if so, balance that
privacy interest against competing
or countervailing interests, or is a
protectable privacy interest assumed?
See Hill v. National Collegiate Athletic
Ass’n, 7 Cal. 4th 1 (1994); Pioneer
Elec. (USA), Inc. v. Superior Court, 40
Cal. 4th 360 (2007). Fully briefed.

PUBLIC WORKS/
PREVAILING WAGE

Roy Allen Slurry Seal, Inc. v.
American Asphalt South, Inc., 234
Cal. App. 4th 748 (2015), review
granted, 188 Cal. Rptr. 3d 371 (2015);
$225398/B255558

Petition for review after
reversal of judgment. (1) In the
context of competitive bidding on
a public works contract, may the
second lowest bidder state a claim
for intentional interference with
prospective economic advantage
against the winning bidder based on
an allegation that the winning bidder
did not fully comply with California’s
prevailing wage law after the contract
was awarded? (2) To state a cause of
action for intentional interference
with  prospective economic
advantage, must the plaintiff allege
that it had a preexisting economic
relationship with a third party with
probable future benefit that preceded
or existed separately from defendant’s
interference, or is it sufficient for the
plaintiff to allege that its economic
expectancy arose at the time the
public agency awarded the contract
to the low bidder? Fully briefed.

RETIREMENT

Flethez v. San Bernardino Cnty.
Employees Retirement Ass’n, 236
Cal. App. 4th 65 (2015), review
granted, 189 Cal. Rptr. 3d 823 (2015);
S226779/D066959

Petition for review after
reversal of judgment in action for

writ of administrative mandate.
If a retroactive award of service-
connected disability retirement
benefits is made in an administrative
mandate proceeding, is prejudgment
interest under Cal. Civil Procedure
Code section 3287 calculated from
the day after the employee’s last day
of regular compensation, or the day
on which the employee submitted the
claim for the benefits? Fully briefed.

TRADE SECRETS

Parrish v. Latham & Watkins,
238 Cal. App. 4th 81 (2015), review
granted, 193 Cal. Rptr. 3d 538 (2015);
S228277/B244841

Petition for review after
affirmance of an order granting a
special motion to strike. (1) Does the
denial of former employees’ motion
for summary judgment in an action
for misappropriation of trade secrets
conclusively establish that their
former employer had probable cause
to bring the action, and thus preclude
the employees’ subsequent action for
malicious prosecution, even if the
trial court in the prior action later
found that it had been brought in bad
faith? (2) Is the former employees’
malicious prosecution action against
the employer’s former attorneys
barred by the one-year statute of
limitations in Cal. Civil Procedure
Code section 304.6? Fully briefed.

UNEMPLOYMENT INSURANCE

United Educators of San Francisco
v. CUIAB, 247 Cal. App. 4th 1235
(2016), review granted, No. S235903,
2016 Cal. LEXIS 7728 (Sept. 15, 2016);
A142858 & A143428

Petition for review after
affirmance of judgment for writ
of administrative mandate. This
case presents issues concerning the
entitlement of substitute teachers
and other on-call paraprofessional
employees to unemployment insurance
benefits when they are not called to
work during a summer school term or
session. Opening brief due.

WAGE AND HOUR

Alvarado v. Dart Container Corp.
of California, 243 Cal. App. 4th 1200
(2016), review granted, 201 Cal. Rptr.
3d 884 (2016); S232607/E061645

Petition for review after
affirmance of judgment. What is the
proper method for calculating the rate
of overtime pay when an employee
receives both an hourly wage and a
flat sum bonus? Reply brief due.

Augustus v. ABM Security Servs.,
Inc., 233 Cal. App. 4th 1065 (2014),
review granted,

186 Cal. Rptr. 3d 359 (2015);
$224853/B243788

Petition for review after reversal
of judgment. (1) Do Labor Code
section 226.7 and Industrial Welfare
Commission Wage Order No. 4-2001
require that employees be relieved
of all duties during rest breaks? (2)
Are security guards who remain on
call during rest breaks performing
work during that time under the
analysis of Mendiola v. CPS Security
Solutions, Inc., 60 Cal. 4th 833 (2015)?
Submitted/opinion due.

Dynamex Operations West, Inc. v.
Superior Court, 230 Cal. App. 4th 718
(2014), review granted, 182 Cal. Rptr.
3d 644 (2015); S222732/B249546

Petition for review after grant in
part and denial in part a petition for
peremptory writ of mandate. In a wage
and hour class action involving claims
that the plaintiffs were misclassified as
independent contractors, may a class
be certified based on the Industrial
Welfare Commission definition of
“employee,” as construed in Martinez
v. Combs, 49 Cal. 4th 35 (2010), or
should the common law test for
distinguishing between employees and
independent contractors discussed in
S.G. Borello & Sons, Inc. v. Department
of Industrial Relations, 48 Cal. 3d 341
(1989) control? Fully briefed.

Mendoza v. Nordstrom, 778 F. 3d
834 (9th Cir. 2015); S224611/9th Cir.
12-57130
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Request under California Rules of
Court, rule 8.548, that the California
Supreme Court decide questions of
California law presented in a matter
pending in the United States Court
of Appeals for the Ninth Circuit.
(1) California Labor Code section
551 provides that
employed in any occupation of labor

“[e]very person

is entitled to one day’s rest therefrom
in seven.” Is the required day of rest
calculated by the workweek, or is it
calculated on a rolling basis for any
consecutive seven-day period? (2)
California Labor Code section 556
exempts employers from providing
such a day of rest “when the total
hours of employment do not exceed 30
hours in any week or six hours in any
one day thereof” (Emphasis added.)
Does that exemption apply when an
employee works less than six hours in
any one day of the applicable week, or
does it apply only when an employee

works less than six hours in each day
of the week? (3) California Labor Code
section 552 provides that an employer
may not “cause his employees to work
more than six days in seven.” What
does it mean for an employer to “cause”
an employee to work more than six
days in seven: force, coerce, pressure,
schedule, encourage, reward, permit,
or something else? Fully briefed.

Troesterv. Starbucks Corp.,S234969;
No. 14-55530 (9th Cir. nonpublished
order); No. 2:12-cv-07677-GAF-PJW
(C.D. Cal.,, Mar. 7,2014) 2014 U.S. Dist.
LEXIS 37728

Request under California Rules of
Court, rule 8.548, that the California
Supreme Court decide a question of
California law presented in a matter
pending in the United States Court of
Appeals for the Ninth Circuit. Does
the federal Fair Labor Standard Act’s
de minimis doctrine, as stated in

Anderson v. Mt. Clemens Pottery Co.,
328 U.S. 680, 692 (1946) and Lindow
v. United States, 738 F.2d 1057, 1063
(9th Cir. 1984), apply to claims for
unpaid wages under California Labor
Code sections 510, 1194, and 11977
Opening brief due.

WORKPLACE SAFETY

Solus Industrial Innovations, LLC
v. Superior Court, 229 Cal. App. 4th
1291 (2014), review granted, 182 Cal.
Rptr. 3d 152 (2015); S222314/G047661

Petition for review after grant
of a petition for writ of peremptory
mandate. Does federal law preempt
a district attorney’s attempt to
recover civil penalties under
California’s unfair competition law,
based on an employer’s violation of
workplace safety standards that
resulted in the deaths of two

employees? Fully briefed.
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NTRODUCING

Carl A. Botterud is Of Counsel at Ritt, Tai, Thvedt & Hodges, LLP in Pasadena. His practice
focuses on independent workplace investigations and conflict resolution. Mr. Botterud
conducts investigations responding to allegations of civil rights violations, misconduct,
or breaches of policy in workplace and educational settings. Mr. Botterud also serves as
a mediator, focusing on employment disputes. Before returning to his firm, Mr. Botterud
served as General Counsel at Occidental College, before which he had his own practice,
representing employees in civil rights matters, including harassment, discrimination,
wrongful termination, and failure to accommodate disabilities. He also served as an adjunct
professor of law at Whittier Law School where he taught classes that included Evidence,
Trial Advocacy, Corporations and a Professional Responsibility Practicum.

Mr. Botterud is a member of the Association of Workplace Investigators, Southern
California Mediation Association, California Employment Lawyers Association, and the
National Association of College and University Attorneys. His community engagements
include past service as a trustee of Occidental College, the Waverly School, and the
Pasadena YMCA. Mr. Botterud is a past chair of the Access to Justice Committee of the
Los Angeles County Bar Association and a past president of Equal Justice Works in Washington D.C.

CARL A. BOTTERUD

Mr. Botterud received an A.B. in Political Science from Occidental College and a J.D. from Whittier Law School.

Samson R. Elsbernd is an attorney at Wilke Fleury in Sacramento, California. With an
emphasis in employment law representing employers, Mr. Elsbernd represents clients
in administrative matters and civil litigation, and advises clients regarding day-to-day
employment issues, including hiring, terminations, leave, reasonable accommodations
and wage and hour matters.

Mr. Elsbernd served on the State Bar of California’s Board of Trustees and on the California
Young Lawyers Association. Mr. Elsbernd previously served as an Advisor to the Labor
and Employment Law Section Executive Committee, during which time he served as the
Vice-Chair for the Section’s Basic Wage and Hour Conference.

Mr. Elsbernd received a B.A. from The George Washington University in Hispanic
Languages and Literature and Speech and Hearing Science, and a J.D. from the University
of the Pacific, McGeorge School of Law.

SAMSON R. ELSBERND

Jinny Kim is a Senior Staff Attorney and Director of the Disability Rights Program at
the Legal Aid Society - Employment Law Center (LAS-ELC) located in San Francisco.
The LAS-ELC is a 100-year-old non-profit public interest law firm whose mission is to
protect, preserve and advance the workplace rights of individuals from traditionally
underrepresented communities, including communities of color, women, immigrants,
individuals with disabilities, members of the LGBT community, and the working poor.
The LAS-ELC also runs Workers’” Rights Clinics at locations throughout the state. As the
Director of the Disability Rights Program, Ms. Kim represents clients with disabilities who
have been discriminated against by employers, educational institutions, and public entities.

JINNY KIM

Ms. Kim started her legal career at LAS-ELC as the Félix Velarde-Muifioz Fellow litigating
race, disability, national origin, and gender cases. She returned as a staff attorney in 2008
following her time in private practice and as a fellow in the Georgetown Women’s Law and
Public Policy organization, where she served as Labor Counsel to the late Senator Edward
Kennedy on the Committee for Health, Education, Labor and Pensions.

Ms. Kim received a B.A from the University of California, Berkeley and a J.D. from the University of California, Davis.
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THE LABOR AND EMPLOYMENT LAW SECTION’S

New Executive Committee Members

ARTHUR A. KRANTZ

CHRISTY J. KWON

Ari Krantz is a partner at Leonard Carder, LLP, where he advises and represents
employees, labor unions, and other progressive nonprofits. Mr. Krantz litigates cases
at all levels of the state and federal courts, as well as in administrative proceedings and
in arbitration. Mr. Krantz’s clients rely on him for expertise in strategic campaigns to
effect systemic change. Mr. Krantz’s practice includes work on progressive legislation,
free speech and government in the sunshine matters, negotiation, mediation, appellate
advocacy and law reform litigation.

In his pro bono work, Mr. Krantz represents unaccompanied minors who have fled from
Central America to seek asylum. He also lectures at Berkeley Law and contributes to legal
treatises and other professional development projects.

Mr. Krantz received a B.A. from Yale University and a J.D. from NYU School of Law,
where he was a Root-Tilden Public Interest Scholar. Mr. Krantz then served as a judicial
law clerk for the Honorable Ellen Breen Burns in the Federal District of Connecticut.

Christy J. Kwon is a supervisory attorney with the National Labor Relations Board (NLRB),
San Francisco regional office. The NLRB is tasked with safeguarding employees’ rights
to organize and to determine whether to form a union. Ms. Kwon currently supervises a
team of field attorneys who investigate and litigate unfair labor practices charges and union
representation petitions in administrative law forums. Ms. Kwon is responsible for and
coordinates the regional office’s injunction litigation program in federal district courts.

She also develops and coordinates outreach programs with other federal agencies, bar
associations, law schools, and community-based organizations to educate the public
about the NLRB and other labor and employment laws. Her outreach work focuses on
addressing the barriers to accessing justice that immigrant communities face.

Since 2006, she has been a volunteer arbitrator for San Francisco’s Department of Human
Services, and since 2012, she has coordinated the Bay Area Federal Employees Pro Bono
Program. Ms. Kwon is currently the co-chair of the Civil Rights Committee of the Asian
American Bar Association of the Greater Bay Area, and a member of the White House

Initiative on Asian Americans and Pacific Islanders, Northern California Regional Network.

Ms. Kwon received a B.A. from U.C. Berkeley and a J.D. from UCLA School of Law.

MIRI SONG

MiRi Song is an associate at Paul Hastings LLP in the firm’s Employment Law practice
in Los Angeles.

Ms. Song represents employers in all aspects of labor and employment law, including
employee mobility issues, wage and hour matters, and discrimination. Prior to joining
Paul Hastings, Ms. Song served as a Deputy Attorney General and counseled and defended
large entities in employment lawsuits as lead and second chair. Ms. Song appeared in
administrative proceedings and state and federal court and has experience in both bench
and jury trials. She successfully helped secure a unanimous defense verdict after a five-week
jury trial involving allegations of disability discrimination and obtained favorable rulings on
dispositive motions, including demurrers and motions for summary judgment, on behalf of
her clients. Ms. Song also defended a client at the appellate level.

Ms. Song is one of the editors-in-chief for the California State Bar Law Review for the Labor
and Employment Law Section and is a lecturer at the University of Southern California in the
Political Science Department, where she instructs undergraduate students on trial advocacy.

Ms. Song received her law degree from Columbia Law School, where she served as Co-Chair of the Asian Pacific American Law
Student Association and the Managing Editor of the Human Rights Law Review. Ms. Song earned her B.A. in Philosophy, East
Asian Area Studies, and Sociology from the University of Southern California.
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Message from
the Chair

By Bryan Schwartz

I am honored to become Chair
of our 7500-member Section after
serving for the last seven years as
one of our Executive Committee
What I
have observed, having attended

members and advisors.

and helped to plan dozens of
Section meetings, conferences, and
seminars, is consistent with what
we are seeing in the results of our
Section’s first-ever comprehensive
membership satisfaction survey,
profiled in the cover story of this
month’s Law Review—that we are a
pretty satisfied bunch. We are in an
intellectually stimulating practice
area that is constantly evolving and
presenting new challenges, and we
are proud of the work we are doing
helping our clients, and value our
relationships with colleagues. I
hope, as Chair, that the Section will
continue its track record of providing
excellent educational programming
to help us thrive.

But, we can be doing better in
our chosen career path, and my goal
as Chair is for the Section to help us
achieve that. Less than half of us feel
really great about our practice. I hope
the Section can help us take our law
practices and our lives from “good
to great,” as one popular business
author (James Collins) described it.

Here are five goals that, supported
by the survey results, I believe will
help us make progress.

1. Provide opportunities for
pro bono involvement in
worker and small business
outreach to increase access
to workplace justice in
Cadlifornia.

Our survey shows that most
of us want to do more to help those
most in need, and the good news
is, we can! For several years, the
Section Executive Committee has
been trying to get off the ground a
community outreach program, to
help share our vast knowledge of
labor and employment law with those
hardest to reach in the California
economy. We have been planning
initial programs with small business
owners (particularly in immigrant
communities), low-wage workers,
and those residing outside the main
urban areas where the majority of our
members are concentrated. Through
the efforts of Section Executive
Committee leaders, including
Latika Malkani of Siegel Lewitter
& Malkani, Chuck Thompson of
Polsinelli, Joseph Ortiz of Best Best
& Krieger, Tom Lenz of Atkinson
Andelson Loya Ruud & Romo, and
Christy Kwon of the NLRB, we have
organized educational events with
immigrant small business owners’
groups in northern and southern
California, from Milpitas to San
Bernardino to Indio.

Now, we are going to do a
lot more. A host of community-
based non-profits funded through
government grants to do outreach on
local wage ordinances, the California

Bryan Schwartz is Chair of the State Bar of California’s
Labor and Employment Law Section. His firm is Bryan
Schwartz Law (www.BryanSchwartzLaw.com) in Oakland,
representing workers in wage-and-hour, discrimination,
harassment, whistleblower retaliation, and other types
of individual, class, and multi-plaintiff actions in federal
and state courts and a variety of administrative fora. He
serves also on the boards of the California Employment
Lawyers Association, the Legal Aid Society-Employment
Law Center, and FAIR (www.fair-foundation.org), a non-
profit organization dedicated to increasing diversity in the employment bar.

Employment Lawyers Association,
the Legal Aid Society-Employment
Law Center, and Section leaders have
been meeting to discuss ways that
we can all share our wealth of labor
and employment law knowledge and
increase access to justice. I expect
there will be more than a dozen new
programs initiated over the next year
which need your participation.

More than 60% of Section
members wish they could do
more to help—so, do not delay
in getting started! Go to www.
employmentlawaccess.com today to
plug in.

2. Increase mentorship
opportunities.

The survey shows our newest
members feel the least happy with
their careers. Our members involved
with mentorship, either on the giving
or receiving end— feel more satisfied.

We will endeavor to launch a
mentorship program in our Section to
pair newer and more senior attorneys,
to roll out around the time of our
Basic Employment Law Conference
(catering to new lawyers) in January
2017. Executive Committee member
Samson Elsbernd, of Wilke Fleury,
also a California Young Lawyers
Association (CYLA) member, will
be working with other Section
leaders to make it happen. Go to
http://mizrahilaw.com/mentor if
you are interested in being an early
participant!
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3. Lend support on anxiety and
depression issues.

Overall, the fact that about three out of
five of us suffer depression or anxiety in a
typical month, according to the survey results
published in this Law Review, is something that
the Section should be addressing. We will also
begin to work on a series of webinars, organized
by, among others, Executive Committee advisor
Phil Horowitz and members MiRi Song and
Jinny Kim, to help provide members support on
anxiety and depression issues that so many of
us face.

4. Get out of discovery.

Members are tired of the grind of written
discovery, according to our survey. Our
collaborative law committee, led by Executive
Committee member Chaya Mandelbaum and
advisors Amy Oppenheimer and Cara Ching-
Senaha, is working to broaden the use of an
employment litigation-specific replacement
to the generic federal initial disclosures, to cut
through written discovery battles, so we can get
to resolution, or get to trial more expeditiously.
Contact Chaya, cmm@rezlaw.com, if you want to
help, especially if you are involved in the federal
bar and bar organizations related to federal
practice, or a Bar liaison to any court.

5. Prioritize diversity.

Only one-third of us are very satisfied
with the diversity in our own workplaces—
and only a quarter of the Section are people of
color, compared to the 60% who are non-white
(black, Latino, and Asian) in California’s general
population. We will continue to provide diversity
grants to organizations that host programs
focusing on these issues, like the Section-
sponsored Diversity Summits held each year in
Northern and Southern California, sponsored
by FAIR (the Foundation for Advocacy Inclusion
and Resources, www.fair-foundation.org). My
goal is that we incorporate diversity-oriented
programming into our annual meeting and other
events during the year.

Working together, and with the Section’s
help, we can all have a great year in 2016-2017
and beyond. ‘I

{ real challenges.

|

'3

Employment law __;5' .
can be a tough climb#

The ever-changing legal
landscape offers unique
challenges. From wage and hour
litigation to Private Attorney
General Act claims, Polsinelli
attorneys help employers
mitigate a range of risks.

Polsinelli’s Labor and
Employment Practice — ranked
top 10% of U.S. law firms.*

polsinelli.com

* BTI Litigation Outlook 2016 report

The choice of a lawyer is an important decision and should not be based

solely upon advertisements. Polsinelli PC. Polsinelli LLP in California.
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LABOR & EMPLOYMENT LAW SECTION

The State Bar of California

The State Bar of California’s Labor and Employment Law Section thanks our Annual Sponsors for their generous
contributions. Your commitment aids our mission to provide diverse educational opportunities and perspectives
regarding labor and employment issues to our section members, to the bar, and the general public. If you are
interested in joining us as a 2017 Sponsor, please email Denise.Velasco@calbar.ca.gov or call 415-538-2210.

Thank You 2016 Sponsors!

Diamond Sponsor
Paul Hastings LLP

Platinum Sponsor
Littler

Gold Sponsor

Mercer—in partnership with CalBar Connect

Silver Sponsors

Ogletree Deakins
Simpluris

Bronze Sponsors

Alexander Krakow + Glick LLP Renne Sloan Holtzman Sakai LLP
Atkinson, Andelson, Loya, Ruud & Romo Sacks, Ricketts & Case LLP
Best Best & Krieger Van Dermyden Maddux Law Corporation

Law Offices of Amy Oppenheimer

Friend of the Bar—Solo or Small Firm Sponsors

Bryan Schwartz Law Rudy Exelrod Zieff & Lowe
Kronick Moskovitz Tiedemann & Girard Siegel LeWitter Malkani
Mizrahi Law, APC William M. Crosby, Attorney at Law

Moscone Emblidge & Otis LLP



Oppertunity

The Labor & Employment Law Section’s Executive Committee is looking for volunteers!

The Executive Committee presents MCLE-accredited programs throughout the year,
and publishes six issues of the Labor & Employment Law Review.

Executive Committee members are expected to be actively involved in organizing and
leading these programs and supporting the Law Review. Section participation and previous
experience in planning and coordinating educational programs are factors considered in

the appointment review. The Executive Committee strives to keep a balance of plaintiff side
practitioners, defense side practitioners and neutrals. In addition, diversity of all kinds is a
core belief of the Committee. Lawyers throughout California who meet these qualifications
and who are willing and able to make the time commitment are encouraged to apply. A
term on the Executive Committee is typically 3 years.

The application deadline is February 3, 2017. For further information, please visit http://
cc.calbar.ca.gov/, or contact the section’s staff administrator or chair.
Expected 2017-18 vacancies: 5
Approximate number of meetings per year: 4 in person; 1 by conference call
2017-18 term begins: At the conclusion of the 2017 State Bar Annual Meeting
Staff Administrator: Carol Zlongst (415-538-2585; carol.zlongst@calbar.ca.gov)
Chair: Bryan Schwartz (510-444-9300; Bryan@BryanSchwartzLaw.com)

2016—2017 Calendar of Labor & Employment Law
Section Educational Seminars

Visit the Section’s website at www.calbar.ca.gov/laborlaw for registration information

Date Title Length Location
The Challenge of Fair Employment in .
. . Webinar
Wednesday, November 16 a Pluralistic Democracy: Comparing 1 hour (1:30-2:30pm)
Israel’s and California’s Law ' P
Advanced Mediation Conference: Downtown Los Angeles
Friday, December 2 Practical Skills for Experienced 6 hours (355 South Grand Avenue,
Employment Litigators Los Angeles, CA 90071)
State Bar Offices
Thursday, January 12 Basic Employment Law Conference 6 hours 180 Howard Street
San Francisco
State Bar Offices
Thursday, January 26 Basic Employment Law Conference 6 hours 845 S. Figueroa Street
Los Angeles
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MENTORING

[For an online version of this form, go to: http://mizrahilaw.com/mentor]

The State Bar of California’s Labor and Employment Law Section is soliciting interest for participation
in a mentoring program, and is looking for mentors and mentees. If you are interested in participating
in the program as a mentor or mentee, please provide us with the following information:

Name:

Work Address:

County:

Telephone:

Admission Date:

Years of Practice:

Please check the applicable box(es):

I am interested in participating in a mentoring program for labor and employment attorneys as a:
Mentor [

Mentee [

Please submit online application
or detach and return this form to:

Samson Elsbernd, c/o Wilke Fleury
400 Capitol Mall, Twenty-Second Floor
Sacramento, California 95814.

Samson Elsbernd is a member of the Labor and
Employment Law Section’s Executive Committee,
and is coordinating the mentorship initiative for
the Section.
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Solve complex California public sector labor
problems with the leading resource in the field

N ]
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California Public Sector Labor Relations—
By the Labor & Employment Section of the State Bar of California

From the consolidation of MMBA enforcement procedures under PERB to
increasing union activity, recent developments in California public sector labor
relations pose complex new challenges for attorneys and non-legal professionals

involved in this rapidly developing arena.

Now you can get the authoritative, comprehensive guidance you need to answer
most any question related to public sector labor relations in California—in one
convenient resource. California Public Sector Labor Relations provides labor
attorneys, public sector employee organizations, public sector human resource
personnel, and state and local public agency managers with an expert analysis

of the statutes, case law, regulations, procedure, and agency decisions—including

PERB—governing public sector labor relations in California.

Call 1-800-533-1637,
or visit www.lexisnexis.com/bookstore.

1 volume, loose-leaf, updated annually,
Pub. 00176, ISBN 0820511765.

Also available on CD-ROM and online. @'a LeXiS N eXI S’

Matthew Bender®

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license.
Matthew Bender is a registered trademark of Matthew Bender Properties Inc. © 2005 LexisMexis, a division of Reed Elsevier Inc. All rights reserved.
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The State Bar of California
Labor and Employment Law Section

180 Howard Street

San Francisco, CA 94105-1639

http://laborlaw.calbar.ca.gov
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Labor & Employment Law Section Executive Committee 2016-2017

OFFICERS

Bryan J. Schwartz, Chair
Bryan Schwartz Law
Oakland

Thomas A. Lenz, Chair-Elect
Atkinson, Andelson, Loya,
Ruud & Romo
Cerritos

Ramit Mizrahi, Secretary
Mizrahi Law, APC
Pasadena

Anne M. Giese
Treasurer/Advisor
SEIU Local 1000
Sacramento

AmyJ. Oppenheimer
Immediate Past Chair
Law Offices of Amy
Oppenheimer
Berkeley

MEMBERS

Carl A. Botterud
Ritt, Tai, Thvedt & Hodges, LLP
Pasadena

Laura Ziegler Davis
PERB
Oakland

Samson R. Elsbernd
Wilke, Fleury, et al., LLP
Sacramento

Monica T. Guizar
Weinberg, Roger & Rosenfeld
Los Angeles

Laboni Hoq
Asian Americans Advancing
Justice
Los Angeles

Jinny Kim
The Legal Aid Society - ELC
San Francisco

Arthur A. Krantz
Leonard Carder LLP
Oakland

Christy J. Kwon
NLRB
San Francisco

Deborah Maddux
Van Dermyden Maddux
Law Corp.
Sacramento

Chaya M. Mandelbaum
Rudy, Exelrod, Zieff &
Lowe, LLP
San Francisco

James W. Michalski
Relyonus Medical Group
La Mirada

Joseph T. Ortiz
Best Best & Krieger LLP
Riverside

Kristianne T. Seargeant

Kronick, Moscovitz, et al.

Sacramento

MiRi Song
Paul Hastings LLP
Los Angeles

Charles O. Thompson
Polsinelli LLP
San Francisco

ADVISORS

Cara M. Ching-Senaha
Workplace Matters
Dublin

Adam J. Fiss
Littler Mendelson
San Jose

Fernando Flores
DIR-Division of Labor
Standards Enforcement

San Francisco

Eileen Goldsmith
Altshuler Berzon et al LLP
San Francisco

Maribel Hernandez
Klein DeNatale Goldner
Fresno

Phil Horowitz
Law Office of Phil Horowitz
San Francisico

Theodora Lee
Littler Mendelson
San Francisco

Latika M. Malkani
Siegel LeWitter & Malkani
Oakland

Stephen Mesi
California Department of
Justice
Los Angeles

Arlene P. Prater
Best Best & Krieger LLP
San Diego

Erich W. Shiners
Renne Sloan Holtzman Sakai LLP
Sacramento
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