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Decision and Order 
 

Introduction 

 This case arises under the whistleblower provisions of the Safe Drinking 
Water Act (SDWA) of 1974, Public Law 93-523, Section 1450(i)(1)(A-C), 42 
U.S.C. §300j-9(i). The Act prohibits an employer from discharging or otherwise 
discriminating against any employee with respect to compensation, or the terms, 
conditions, or privileges of employment, because the employee assists or 
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participates in any action to carry out the purposes of the Act. 42 U.S.C. §300j-
9(i)(C).  Seema Bhat, formerly the Manager of the Water Quality Division of the 
Washington, D.C., Water and Sewer Authority (hereinafter WASA), filed a 
complaint alleging that she was the target of retaliation and discriminatory 
personnel action when she was fired for engaging in activities protected by the Act.   

 Respondent, WASA, admits Bhat was fired, but claims her termination had 
nothing whatsoever to do with any protected activity covered by the statute.  In 
fact, it initially argued that Bhat never really engaged in any protected activity and 
that the adverse personnel action imposed was amply warranted because she 
received two successive unsatisfactory performance evaluations.  According to 
WASA, Bhat was technically proficient, but abrasive and confrontational in 
dealing with supervisors, co-workers and subordinates, and lacked the teamwork 
and communication skills WASA expected in its managers. Thus, Respondent 
contends that it rid itself of a problem manager for good, sufficient, and lawful 
reasons.  

 Complainant Bhat, rebuffs these contentions and challenges WASAís 
conclusions. She specifically denies the allegations of sub-par performance either 
in her communications or as a team player.  She claims that WASA fired her 
because she blew the whistle on the lead levels in the D.C. water supply by 
informing the federal Environmental Protection Agency (EPA) about the problem. 
WASA terminated her, she contends, for engaging in activities encouraged and 
protected by the SDWA, and the rest of the alleged grounds are merely pretexts.   

 At a hearing which lasted eight days, the parties litigated every element of a 
whistleblower case.1  Bhat worked at WASA from March 29, 1999, to March 5, 
2003.  Virtually every aspect of her professional life over that entire period was 
scrutinized in exquisite detail. Her interactions with subordinates, co-workers, 
peers, and supervisors were laid bare and examined. Her job performance was 
evaluated by her boss and her subordinates, and her alleged teamwork and 
communications deficiencies were placed under the microscope of a vigorous 
adversarial process.  

 

 

                                                 
1 Findings of Fact 1-402 are set forth in Appendix A, which is annexed hereto, commencing at page 102, and are 
incorporated herein by reference. 
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Summary of Findings and Conclusions 

 Shortly after her arrival at WASA, and from time to time thereafter, Bhat 
found herself in disagreement with her supervisor and others over personnel and 
staffing issues involving her division. In the decision which follows, these 
disagreements are explored in considerable depth in the context of WASAís 
personnel policies and practices. It should initially be noted that a whistleblower is 
entitled to no special treatment or immunity from discipline. Although protected 
from discrimination, the whistleblower statutes, including the SDWA, render 
whistleblowers no less accountable than others for their infractions or oversights. 
These statutory measures ensure only that whistleblowers are held to no greater 
accountability than other workers and are disciplined fairly.   
 
 Consequently, no personnel policies need be watered-down in the interest of 
shielding otherwise protected activity or accommodating the policies promoted by 
any of the whistleblowere statutes. No matter how tough the personnel standard or 
how drastic the discipline, an employer who applies its rules in an even-handed, 
consistent way and demonstrates that the protected worker was treated as a non-
whistleblower would be or has been treated in the same or similar situations can 
take the adverse action warranted by its personnel policy. The protected workerís 
performance and behavior must satisfy the same standards both before and after 
the whistle is blown. Conversely, however, uncharacteristically harsh or disparate 
treatment of a protected worker tends to indicate that an adverse personnel action 
may have been discriminatory. 
  
 In this instance, as shall be discussed in considerable detail in the decision 
which follows, WASAís rating of Bhat as unacceptable in teamwork and 
communications in her 2001 performance evaluation was not unfounded.  Her 
brash, caustic manner of communication justified the unsatisfactory rating she 
received and the Personal Improvement Plan (hereinafter PIP) which followed, 
and neither personnel action was unwarranted or discriminatory. The decision 
notes further, however, that while these initial personnel actions are not 
specifically challenged in this proceeding, Complainantís initial performance 
deficiencies must be placed in perspective both in terms of her 2002 performance 
review and as grounds for termination. 

 Although WASA argued that Bhatís performance deficiencies alone 
motivated the decision to discharge her, the record shows that by the end of July, 
2002, her career prospects at WASA were declining even as her performance was 
improving. Bhat was no longer the employee who rudely challenged her 
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supervisor. She had, however, become an unwelcome whistleblower. Thus, on July 
30, 2002, Bhat advised EPA about the lead levels in the D.C. water supply and 
necessitated an increase in the level of operational attention WASA management 
accorded the problem.  By reaching out to EPA, she forced the lead issue to the 
forefront of her supervisorís agenda, and shortly thereafter, he recommended that 
she be fired.  As such, the ultimate question discussed below is whether WASA 
would have terminated Bhat notwithstanding her protected activity.  

 Reduced to its essence, the evidence is clear that WASA did indeed 
discriminate against Seema Bhat in the way it handled the performance issues and 
in the way it pursued the charges of misbehavior against her.  Evaluated alone and 
in combination, the reasons WASA advanced for firing her were not sustainable on 
this record: first, because her performance in categories previously deemed 
unsatisfactory improved during the PIP as measured by Respondentís own 
performance criteria and her supervisorís testimony; second,  she was not advised 
during the PIP of any continuing performance deficiencies in accordance with 
Respondentís established personnel policies; and lastly, because Respondent failed 
to show that Bhatís PIP and her second unsatisfactory performance rating, which 
led to her termination, were executed by her supervisor in a manner consistent with 
WASAís personnel policies and procedures. Indeed, WASAís General Manager 
knew Bhatís supervisor failed to comply with WASAís personnel practices 
regarding Bhatís PIP when he upheld the decision to fire her.  

 In summary, a crucial crack in WASAís defense was its inability to establish 
that it followed its own personnel policies, practices, and procedures in dealing 
with the whistleblowerís alleged performance deficiencies.  Simply put, WASA 
failed to demonstrate that Bhat would have been fired in the absence of her 
protected activities.  The record shows, to the contrary, that she was terminated 
not because she incurred the displeasure of her supervisor over the abrasive tone 
she exhibited toward him and others before she was placed on a PIP, she was 
fired because she engaged in activities protected by the SDWA.  As a 
consequence, the decision holds that the termination constituted discriminatory 
treatment of a protected employee in violation of the SDWA and concludes, in 
view of WASAís failure to sustain its allegations that the whistleblower committed 
fraud and perjury, that relief is warranted.  
 

Background 
 

 The record shows that Respondent, WASA, is an independent authority of 
the District of Columbia, created by the Water and Sewer Authority Establishment 
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and Department of Public Works Reorganization Act of 1996, and the District of 
Columbia Water and Sewer Authority Act, 110 Stat. 1696 (1996).  WASA 
provides water to the nationís capitol and sewer services to the residents of the 
greater Washington metropolitan area. 
 
 Complainant, Seema Bhat, came to the United States from India in 1977. 
She earned a Master's Degree in analytical chemistry at the University of Maryland 
and began working in the water quality industry in 1991 as a chemist for the Army 
Corps of Engineers, Washington Aqueduct (WA), a supplier of water to WASA. 
At the time she was selected by WASA for the position of Water Quality Manager, 
Bhat was a lead chemist at the WA water treatment facility.  When she joined 
WASA on March 29, 1999, she was briefly supervised by Melvin Lewis and then 
by Michael Marcotte, WASAís Deputy General Manager. Beginning in August, 
2000, and continuing until the time she was discharged, Kofi Boateng, Director of 
the Department of Water Services (DWS), was Bhatís supervisor.  Marcotte was 
Boatengís supervisor, and Jerry Johnson, WASAís General Manager, was 
Marcotteís supervisor. WASAís Director of Human Resources, Barbara Grier, 
reports to Johnson. 
 
 As Water Quality Manager, Bhat was responsible for WASAís compliance 
with the water quality requirements of the SDWA. Her job description included 
interaction ìwith other units and agencies within and outside WASA in developing 
and coordinating water quality programs.î  Among the essential duties and 
responsibilities listed in her job description were the planning and management of 
water quality parameters to achieve compliance with the SDWA and management 
of the lead monitoring program pursuant to the EPAís Lead and Copper Rule. 40 
C.F.R. §141.80, et seq.   
 

Regulatory Environment 
 

 The record shows that the Lead and Copper Rule (LCR) governs the 
methods and procedures for monitoring lead levels in a municipalityís water 
supply.  The LCR provides that if test results on the water distribution system 
exceed the Lead Action Level (LAL) for a given monitoring period, the system is 
required to take corrective action to reduce lead levels in the water.  The extent of 
the monitoring is determined by EPA. In carrying out her assigned duties, Bhat 
regularly communicated with the EPA, the D.C. Department of Health (DCDH), 
and others interested in the quality of the water supply. 
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 Shortly after her arrival at WASA, at the direction of her first supervisor, 
Bhat secured EPAís approval to relax WASAís lead-copper monitoring status 
beginning with the 2000-2001 monitoring year. With EPAís permission, WASA 
reduced the number of approved volunteer sites tested from 100 every 6 months to 
50 every 12 months.  Under the LCR, the LAL was 15 parts per billion for the 
90th percentile sample. Thus, for example, if 100 sites are sampled, no more 
than 10 samples should yield more lead than 15 ppb.  Under reduced 
monitoring, if WASA had 50 samples, the 90th percentile is .9 multiplied by 50, 
so that the 45th sample should not have a lead level greater than 15 ppb. If it 
did, Bhat explained, WASA would exceed the LAL. If it is below 15 ppb, 
WASA is in compliance. 
 
  The LCR requires that lead monitoring samples be taken during the warm 
weather months of July, August, September and the following June because 
warmer temperatures contribute to the maximum level of lead solubility in water.  
If a utility exceeds the 15 ppb, the required corrective actions include 
implementation of a public notification campaign, a program to replace seven 
percent of the utilityís lead service lines each year; and if it is on reduced 
monitoring, it must return to standard monitoring. 
 
 Marcotte and Boateng requested that Bhat keep them informed, within the 
parameters they defined, about water quality issues and advise them about 
WASAís compliance with the LCR. She attended monthly senior management 
meetings and was expected to report on major developments in her area of 
responsibility.  She submitted monthly water quality reports to General Manager 
Jerry Johnson, through Boateng, which Johnson relied upon to make water quality 
reports to the WASA Board of Directors; and she provided technical data and 
analysis of water quality matters for inclusion in WASAís annual Consumer 
Confidence Report as required by the SDWA.  Bhat defined her primary 
responsibility as ìpolicing water qualityÖ,î and Boateng agreed that she was 
ìvery focusedî and conscientious about water quality issues; at times, even 
ìoverzealous about water quality.î 
 
 The record shows that Bhat communicated frequently with George Rizzo, 
EPAís Program Manager for Washington, D.C. She relied upon Rizzo and 
depended on him for help in understanding EPAís complex regulations.  He was 
her EPA consultant, and he guided her on various projects, clarified EPA 
regulations, and explained EPAís new programs. Rizzo did not testify in this 
proceeding, but confirmed during an interview with OSHA that he had ìan 
informal relationship with [Ms.] Bhat in which she was free to contact him with 
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questions or to request his input about water quality issues.î2  Indeed, the record 
demonstrates in abundant detail that Bhat communicated with EPA, local 
agencies, D.C. elected officials, and internally to WASA management about 
water quality issues including the lead and copper monitoring data.  
 
 The record also shows, however, that the manner in which Bhat carried 
out her duties and responsibilities was occasionally abrupt and abrasive and 
created internal staff and management frictions that allegedly prompted her 
supervisor to rate her unsatisfactory on a performance evaluation and place her 
on a PIP. Thereafter, she received a second unsatisfactory performance 
evaluation, and her supervisor eventually recommended her discharge, which 
WASA accepted and implemented on March 5, 2003.   
 
 Bhat responded to her termination by filing a complaint with OSHA alleging 
that she was subjected to discriminatory treatment and terminated for reporting to 
the EPA that the D.C water supply exceeded EPAís LAL.  On August 14, 2003, 
OSHA determined that Bhat timely filed her complaint and that Respondent did, 
indeed, terminate her for blowing the whistle.  WASA rejected OSHAís 
determination and this proceeding followed.  
 
 Before turning to the merits of this matter, however, it is first necessary to 
address WASAís contention that Bhatís complaint, contrary to OSHAís finding, 
was not timely filed and, accordingly, must be dismissed.  
 

Timely Filing 
 
 Under the whistleblower provisions of the SDWA, an administrative 
complaint must be filed no later than 30 days after an alleged adverse employment 
action,3 and WASA contends Bhat missed the deadline. It argues that she was 
notified of the termination decision by Marcotte, who, on January 30, 2003, told 
                                                 
2  Although it appears that EPA allowed a member of its staff to provide a statement to the OSHA investigator, as an employee of 
an agency which was not a party to this proceeding, Rizzo was unavailable to the parties by compulsory process in this 
proceeding.  I am, of course, mindful that the ARB has expressed the view that compulsory process in whistleblower proceedings 
is available against third parties; however, it appears the Boardís observations are dicta. Childers v. Carolina Power & Light Co., 
ARB No. 98-077, ALJ No. 1997-ERA-32 (ARB Dec. 29, 2000).  Subpoenas issued by ALJís are, when necessary, enforced in U. 
S. District Court, not by the Board.  While the Secretary of Labor has delegated to the Board authority to decide the merits of 
appeals in these matters, in collateral proceedings involving enforcement matters in District Court, the Secretary of Labor has 
delegated the representation of that office to the Solicitor of Labor. It is the position of the Solicitor in third-party enforcement 
proceedings that unless a statute contains express subpoena issuance authority, such authority, which the SDWA lacks, cannot be 
implied, and the courts have agreed. Bobreski v. U.S. Environmental Protection Agency, No. 02-0732(RMU) (D.D.C. Sept. 30, 
2003); Immanuel v. Dept. of Labor, 1998 WL 129932 (4th Cir. 3/24/98)(per curiam)(unpublished).  In such collateral matters, the 
Courts provide the enforcement authority and the applicable precedents.  
 
3 42 U.S.C. §300j-9(i)(2)(A). 
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her she was fired as he handed her what he described as a termination letter. 
WASA contends that the letter provided sufficient notice of the adverse action to 
trigger commencement of the 30-day limitation period under Delaware State 
College v. Ricks, 449 U.S. 250 (1980); Chardon v. Fernandez, 454 U.S. 6 (1981); 
and Nunn v. Duke Power Company, 84-ERA-27 (Dep. Sec. July 30, 1987).  Yet, 
Bhat waited until March 5, 2003, to file her complaint, and WASA argues that she 
thereby exceeded the statutory 30-day time limit.  Alternatively, WASA contends, 
citing Jenkins v. U.S. Environmental Protection Agency, 1988-SWD-2 (ARB Feb. 
28, 2003), that Bhatís termination was based upon prior unsatisfactory 
performance reviews and, accordingly, the limitations period began when those 
reviews became known to her and not when the resulting discipline was 
administered.   
 
 Bhat, of course, rejects WASAís arguments.  She denies any recollection of 
receiving the January 30 letter at the January 30 meeting with Marcotte, but 
acknowledges that he did give her a number of documents which she did not read.  
She argues further, however, that the January 30 letter was not a final, unequivocal 
notice of termination. Her performance appraisal was then pending appeal with 
Marcotte, and he denied it at their meeting on January 30.  Bhat claims, however, 
that she sought a further appeal, timely pursued, seeking review of Marcotteís 
decision by WASAís general manager with whom she met on February 28, 2003. 
Shortly after she met with the general manager, she was advised by WASAís 
Human Resources (hereinafter HR) director that her termination would be effective 
on March 5, 2003.  The denial of her appeal by the general manager, Bhat argues, 
constituted notice of the final and unequivocal adverse decision, and she contends 
she clearly filed a timely complaint once her internal appeals were exhausted.    
 
 According to Respondent, however, Bhat initially inquired about the 
possibility of an appeal on January 30, 2002, but quickly accepted her fate and 
abandoned the idea of an appeal in favor of negotiating a more lucrative severance 
deal.  Marcotte and Grier testified that Bhat requested severance enhancements 
which only the general manager was authorized to grant; and it was for that reason, 
not to appeal Marcotteís ruling on her performance evaluation, that Bhat requested 
a meeting with Johnson.  She remained on paid administrative leave between 
January 30, 2003, and March 4, 2003, WASA explained, pending Johnsonís 
severance decision.   
 
 Having considered that record viewed in its entirety, I conclude that Bhatís 
complaint was timely filed.  While the credibility of every witness who addressed 
this issue, and virtually every other contested fact in this proceeding, was 
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challenged by one party or the other, I have based my conclusion on the totality of 
the circumstances.  I have thus assessed the credibility of the various witnesses in 
light of their specific testimony on discrete issues considered in the context of the 
record viewed as a whole in accordance with the guidance provided by the 
Administrative Review Board in its comprehensive consideration of credibility 
issues discussed in Hall v. U.S. Army, 1997 SWD 05 (ARB, December 30, 2004).  
For the reasons which follow, I conclude that Marcotteís January 30, 2003 letter 
was not unequivocal; nor did it provide final, definitive notice of the adverse 
action. I further conclude that the unsatisfactory performance evaluations triggered 
a limitation period to the extent that Bhat wished to challenge them as independent 
adverse actions, but they did not trigger commencement of the 30-day limitation 
period for challenging the termination; the adverse action disputed in this 
proceeding. 
 

Communication of Termination Decision 
 

 The record shows that WASAís defense is predicated on three prongs (1), it 
argues that Marcotte handed Bhat a termination letter at their meeting on January 
30, 2003; (2) he told her that, as far as he was concerned she was terminated; and 
(3) he advised her that WASA policy dictated her removal based on her two 
successive Level 1 performance appraisals.  His communications on that date, 
WASA contends, provided the definitive, unequivocal notice of termination that 
started the 30-day clock running on her right to claim the protections afforded by 
the SDWA.  WASAís contentions are without merit.  Turning first to the letter 
Bhat allegedly received on January 30, 2003, we may assume she received it.  
 
 The first paragraph of the January 30 letter states:  
 

The purpose of this letter is to confirm the terms and 
conditions of your separation from employment by the 
D.C. Water and Sewer Authority.  As an At-Will 
employee, you serve at the pleasure of the General 
Manager, and may be terminated with or without cause. 
However, your termination is based on unsatisfactory job 
performance. The following terms and conditions pertain 
to your termination.  RX 95. 

 
 The letter then outlined the terms of a severance package and advised Bhat if 
she failed to accept the severance offered, the termination would be effective ì21 
days after the date of this letterÖ.î  
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 On February 10, 2003, Marcotte sent Bhat another letter.  This letter, like the 
January 30 letter, stated: 
 

The purpose of this letter is to confirm the terms and 
conditions of your separation from employment by the 
D.C. Water and Sewer Authority.  As an At-Will 
employee, you serve at the pleasure of the General 
Manager, and may be terminated with or without cause. 
However, your termination is based on unsatisfactory job 
performance. The following terms and conditions pertain 
to your termination.   

 
 Like the January 30 letter, this letter also outlined the terms of a severance 
package and again advised Bhat if she failed to accept the severance offer, her 
termination would be effective ì21 days after the date of this letterÖ,î which, of 
course, ended on a date different from the date identified in the January 30 letter. 
 
 At the hearing, WASAís general manager was shown a copy of the February 
10 letter and denied it was a letter of termination. Sensing that a crucial element of 
her limitations theory might be in jeopardy, WASAís counsel followed up with the 
general manager: 
 

 Q. You just testified that you had not seen a 
termination letter.  What assumption, if any, are you 
making with respect to the purpose of this letter? 
 A. Thatís a letter that outlines severance, the 
severance package as I read it. The purpose of this letter 
is [to] confirm the terms and conditions of your 
separation from employment with the Authority. 
 Q. Uh-huh.  Are you assuming that there was 
another letter that says you were terminated? 
 A. I assume that there is. 
 Q. Have you seen such a letter? 
 A. No.  Tr. 1784.  

 
 On March 10, 2003, following her meeting with Johnson, Bhat received a 
letter notifying her: 
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The purpose of this letter is to formally advise you that 
your employment with the D.C. Water and Sewer 
Authority was terminated effective Wednesday, March 5, 
2003, due to unsatisfactory job performance as the 
manager of the Water Quality Program. As an At-Will 
employee, this action cannot be grieved or appealed.  RX 
113.  

 
Equivocal Notice 

 
 The case law confirms that one element of an employment decision 
prerequisite to the commencement of the Statute of Limitations is the unequivocal 
notification of the adverse action.  Swenk v. Exelon Generation Co., 2003-ERA-30 
(ARB April 28, 2005); See also, Larry v. The Detroit Edison Co., 1986-ERA-32 
(Secíy June 28, 1991).   Considering the fact that the general manager of WASA 
did not recognize the language of the February 10, 2003 letter as a termination 
letter, but construed it instead as a severance offer, it would be difficult to conclude 
that virtually the identical language in the January 30, 2003 letter, whether or not it 
was delivered to Bhat, constituted a termination notice with unequivocal clarity.  
 
 Beyond that, Grier testified that WASAís HR Division customarily places 
termination letters in the employeeís personnel file. Grier confirmed that Bhatís 
personnel file includes the revised severance letter dated February 10, 2003, and 
the termination letter dated March 10, 2003, but it does not contain the January 30, 
2003 letter.  By way of explanation, Grier testified that the January 30, 2003 letter 
was the actual termination letter, but it was not in Bhatís file because WASA, at 
Bhatís request, agreed to several changes in the severance package which were 
included in the February 10, 2003 letter. Yet this explanation is not persuasive.   
As the foregoing testimony by Johnson confirms, severance issues were separate 
from the termination issues, and neither the January 30 nor February 10 letters 
were termination letters according to WASAís general manager.  Further, if at the 
time HR considered the January 30 letter the termination letter, it would have, 
according to Grier, included it in Bhatís personnel file even though severance 
issues remained unresolved. Yet the letter was not in the file.  

Lack of Finality 

 Assuming the January 30 letter were deemed an unequivocal notice of 
termination, it would still fail the test of finality.  WASA asserts that Bhat did not 
appeal Marcotteís ruling upholding Boatengís performance evaluation; but 
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assuming she did appeal to Johnson, it would not toll the limitation period.  
Respondentís first contention is not supported by the record, and its second 
contention is not supported by the case law.   

 At the January 30, 2003 meeting, Marcotte told Bhat that WASA had a 
policy of termination for two consecutive Level 1 performance evaluations. 
Bhat was unaware of such a policy, and she inquired about her then-pending 
appeal of Boatengís performance review.  Marcotte advised her that, although he 
had not previously mentioned it to her, he had actually denied her appeal about a 
week earlier; and he handed her a copy of his decision. Marcotte recalled Bhat 
asking whether she could obtain a positive performance evaluation if she submitted 
a resignation, but he was not inclined to change her performance evaluation 
because the unsatisfactory review was the reason for the termination. According to 
Bhat, Marcotte also told her at the January 30, 2003 meeting that she could appeal 
her performance reviews to Johnson.  Marcotte, in contrast, denied making such a 
statement, insisting that he told her ìthere was no further appeal,î and thus would 
he have affirmatively misled her regarding her appeal rights.4 
 
 Immediately after meeting with Marcotte, Bhat visited Grier. At the outset, 
Bhat, in a highly emotional state, inquired about the appeal process, and Grier 
confirmed that she could appeal the performance appraisal and take her request 
for increased severance to the general manager. According to Grier, the pursuit 
of an appeal was later abandoned when Bhat quipped through her tears that: ìShe 
didnít want to be there, if they didnít want her there.î At that point, Grier testified 
Bhatís main concern was the severance deal.5  
 
 Bhat called Grier the next day to discuss a severance package, not an appeal; 
and WASA argues that this demonstrates that Bhat did not intend to appeal. 
Although WASAís interpretation of Bhatís intent based on the content of this call 
is not consistent with the record,6 other evidence indicates that an appeal was 
discussed.   
                                                 
4 Complainant proposed a finding that ìMarcotte was impeached with testimony during the OSHA proceeding in 
which he had attempted to claim, wrongly, that Bhat did not challenge the PIP process during her 2002 performance 
evaluation appeal. Tr. 1458.î  Marcotte testified that while he would have to look at additional material, but thought 
his connection of Bhatís calendar to an appeal of the PIP process may have been an oversight. Tr. 1458.  
 
5 Grier first testified about the severance discussion at her second deposition taken after WASA asserted its 
affirmative defense that Bhat failed to pursue her whistleblower complaint in a timely manner. Tr. 1632-1635, 1706. 
She did not mention any discussion about severance in her first deposition.  
 
6 For example, the same day Bhat spoke with Grier, she spoke with a co-worker about her meeting the previous day 
and her appeal. According to the co-worker: 
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 The record shows that Bhat submitted her 2002 performance evaluation 
appeal form to Marcotte, and that was the only form needed to appeal to the 
general manager. According to Bhat, she asked Grier on January 31, 2003, to 
fax a form for her appeal to Johnson, but Grier told her she could simply submit 
the same package to Johnson that she submitted to Marcotte.7 Grier testified that 
an employee is required to submit a written request for review, but the record 
reflects no WASA policy, procedure, or guideline that required an employee to 
file a separate petition initiating an appeal to the general manager.  The same 
review packet submitted to the second-level supervisor could be submitted to 
the general manager on appeal, and Grier did understand Bhat wanted to meet 
with Johnson.   
 
 Although the purpose of the appeal is in dispute, the record shows that 
Johnson, in fact, entertained an appeal by Bhat. He met with her at WASAís Blue 
Plains facility on February 28, 2003.  He recalled that the meeting lasted 
approximately 40 minutes, and he let her do most of the talking.  While WASA 
officials testified that the actual appeal was limited to severance issues, Johnson 
confirmed that much of the discussion focused on Bhatís performance.  Bhat, in 
fact, denied discussing severance with Johnson; and while he thought they 
discussed the subject, he recalled seeing no severance or sick leave documents 
in the materials Bhat asked him to review.   
 
 The record shows that Bhat took her appeal packets to the February 28, 
2003 meeting with Johnson, and Johnson confirmed that she brought a ìstack,î a 
ìwhole bunch,î and ìlots and lotsî of documents with her, organized in a folder 
or binder.  She discussed the fact that she had been placed on a PIP which 
required, among other things, that her supervisor meet with her periodically to 

                                                                                                                                                             
 

[Ms. Bhat said she] was called into a meeting with Mr. Marcotte and Kofi 
[Boateng], and I said, well, what happened, and she said, well, because I had 
two level [one performance evaluations,] they're talking about terminating me, 
and I said, what happens after that?  And she said, well, I've asked, do I have 
any appeal rights and Mr. Marcotte said yes, she can appeal to Mr. Johnson.  But 
she had to do it through the human resource director, Ms. Grier. Tr. 748-751. 
 

7 Although Grier allegedly told Bhat she did not need to submit a new form for her appeal to Johnson, Grier FAXíed 
Bhat the form in case Bhat felt she wished to submit it. In her deposition, Grier testified she FAXíed the form to 
Bhat, but testified at hearing: ìI [do] not recall being requested to FAX any copies ñ to FAX a copy of a form to 
Bhat and no such document [was] FAXíed.î Tr. 1615, 1642. Grier questioned the accuracy of the deposition 
transcript; however, evidence is otherwise lacking that the deposition transcript was in error or that any errata was 
attached to it to correct any alleged error. 
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discuss her progress. She gave Johnson a color-coded calendar showing that 
Boateng canceled most of the meetings.  Johnson confirmed she also showed him 
a time line of her communications regarding the lead monitoring program.  
Johnson made a copy of the calendar and confirmed that he told Bhat that the 
calendar was interesting and that Boateng had a responsibility to meet with her. 
He later discussed the calendar with Marcotte, expressing concern that if Bhatís 
explanations were true, ìthen perhaps Marcotte needed to spend some time 
working with that supervisor to ensure that these kindsÖof things didnít happen 
in the futureÖ.î  Johnson wanted WASA managers to keep their commitments to 
meet with employees they placed on PIPs. 
 

Purpose of Appeal 
 

 Now WASA asserts that Bhatís meeting with Johnson was arranged not for 
the purpose of hearing her appeal of Marcotteís decision to uphold Boatengís 
Level 1 performance evaluation, but solely to hear her request for additional 
severance pay and a buy-out of accrued sick leave.  According to WASA, there is 
no evidence, other than her own testimony, that she even requested that Johnson 
hear her appeal.  To the contrary, however, substantial evidence persuades me that 
Bhat did seek a substantive review of Marcotteís decision regarding her 
performance.   
 
 WASA places heavy emphasis on Bhatís comment that if WASA did not 
want her, she did not want to be there; but that off-hand comment hardly supports 
that notion that she abandoned any intent to appeal.  Bhat was essentially 
blindsided during the January 30 meeting with Marcotte.  Although he had ruled 
on her appeal the previous week, he failed to communicate his decision to her.  At 
the meeting, he informed her, for the first time, not only that he upheld Boatengís 
evaluation, but that the result dictated her termination based upon two successive 
Level 1 evaluations.  WASA concedes that the surprises which awaited Bhat at this 
meeting greatly upset her.  Viewed in context, her comments, uttered 
spontaneously in reaction to Marcotteís decision, and the information he imparted 
to her cannot fairly be viewed in isolation.  Indeed, when she met with Grier 
immediately following her visit with Marcotte, still very upset, grasping for 
dignity, she blurted out that if ìthey didnít want her, she didnít want to be there.î 
But the record shows that she also asked both Marcotte and Grier about her right to 
appeal to the general manager. Bhat may have been upset and may have 
commented impulsively, but she clearly indicated she did not accept Marcotteís 
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decision on her performance evaluation as final, and she manifested an intent to 
appeal to Johnson in a manner consistent with WASA procedures.8   
 
 The record further shows that Bhat was given conflicting information about 
her appeal rights and whether she needed a separate form.  While Marcotte 
suggested that he was the final level of review, Grier advised Bhat that she could 
appeal to Johnson, and she needed no special form to initiate the review.  
According to Grier, however, Bhatís comment about ìnot wanting to be thereî 
signaled to her that Bhat abandoned the notion of appealing Marcotteís decision to 
Johnson, as confirmed by her contemporaneous notes of a telephone conversation 
with Bhat the next day. Yet Grier specifically advised Bhat how to appeal and 
lulled her into the belief that no special forms were needed to initiate the appeal 
process, and actually arranged for Bhat to meet with Johnson. Thus, accepting the 
contention that Bhat, on January 31, was exploring with Grier her severance 
options does not contradict Bhatís contention that she appealed the severance issue 
and the merits of the performance review to Johnson.    
 
 WASA also emphasizes that when Bhat met with Johnson, she told him she 
was not pleading for her job.  He construed this to mean that Bhat was not 
appealing Marcotteís decision, while she meant that her performance justified her 
retention and she was not going to beg for her job. According to WASA, however, 
Bhat wanted Johnson to ìchange her performance review to fully satisfactory to 
enhance her chances for finding replacement employment in her field.î  Yet, to 
acknowledge this is also to acknowledge that Bhat was, in fact, appealing 
Marcotteís decision which upheld Boatengís second Level 1 review.  Marcotte 
himself recognized this when he declined her request to change the rating to fully 
satisfactory because, as he noted, that was the basis he used to terminate her.  
Johnson, moreover, confirmed that Bhat did most of talking during their meeting 
and she spent most of the time discussing her performance and Boatengís failure to 
comply with the terms of the PIP he had placed her on; and I doubt Johnson would 
have allowed her to take up his time rambling on about a subject which was not 
germane to the purpose of their meeting.  Indeed, the communication WASA 
conveyed to Bhat several days after the meeting with Johnson resolved pending 

                                                 

8 The Secretary has afforded whistleblowers considerable leeway when manifesting emotional or impulsive behavior 
in the charged environment of a personnel dispute.  See, Lajoie v. Environmental Management Sys., Inc., 90-STA-
31 (Sec'y Oct. 27, 1992), slip op. at 10-11, and cases cited therein, appeal dismissed, No. 92-2472 (1st Cir. Feb. 23, 
1993); Kenneway v. Matlack, Inc., 88-STA-20 (Sec'y June 15, 1989), slip op. at 6-7.  



- 16 - 

questions about her performance appeal, the severance package, and the 
termination.   
 
 Considering the record as a whole, I conclude that Bhat appealed a number 
of issues.  She appealed the severance package offer as WASA contends, hoping 
for a better deal if her job appraisal appeal proved unsuccessful. She also appealed 
Boatengís actions during her PIP and the Level 1 performance review Marcotte 
upheld; and Johnson entertained her appeal, which included a review of the 
performance-related materials Bhat had with her.  At the close of their meeting, 
Johnson assured her that he would consider their discussion and get back to her 
with a decision; and consistent with his assurance, Grier later advised Bhat that 
Johnson had considered her appeal and decided to move forward with her 
dismissal. Thereafter, the termination letter issued.  In view of the foregoing, I 
conclude not only that Bhat appealed Marcotteís decision, but that Johnson 
considered and decided to uphold Marcotteís ruling on her performance appraisal.  
 

Tolling Based on Performance Reviews 
 

 WASA argues further that an analysis of the timeliness of Bhatís complaint 
does not end with the notice of termination.  In its view, when a termination 
decision is based upon unsatisfactory performance reviews, the limitations period 
begins to run from the date when those reviews became known to the complainant, 
and not when the resulting discipline is affected.  WASA cites Jenkins v. U.S. 
Environmental Protection Agency, 1988-SWD-2 (ARB Feb. 28, 2003), in support 
of this contention. The Boardís decision in Jenkins is consistent with federal court 
decisions involving the effects of negative performance reviews,  See, Woolery v. 
Brady, 741 F.Supp. at 669-70; Johnson v. Department of Health and Human 
Services, 1992 WL 675943, *9 (N.D.Ohio Sep 17, 1992); Womack v. Shell 
Chemical Co., 514 F. Supp. 1062, 1104-05 (S.D. Ala.1981); Ka Nam Kuan v. City 
of Chicago, 563 F. Supp. 255 (N.D.Ill.1983). The circumstances here, however, are 
not the same as Jenkins.  
 
 Bhat received her 2002 unsatisfactory performance review no later than 
December 6, 2002.  In Jenkins, the employee received an unsatisfactory rating on 
November 12, 1987, which led to an individual development plan (IDP) for a 
period from December 2, 1987, to January 31, 1988. Jenkins filed a complaint on 
April 11, 1988, and the Board ruled that the latest date upon which the limitations 
period commenced for purposes of these actions was November 12, 1987, the date 
complainant received the unsatisfactory rating. Consequently, in Jenkins, the 
triggering adverse action was the unsatisfactory performance appraisal.  Here the 
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adverse action is the termination following an internal appeal.  Beyond that, 
however, there is considerable conflict in the case law with respect to whether an 
adverse performance appraisal is, alone, sufficient to support a whistleblower 
complaint, let alone commence the running of a statute of limitations.  
 
 In Daniel v. Timco Aviation, it was noted that: 
 

Ö a growing tangent in the administrative case law 
which suggests that certain types of discriminatory 
treatment of protected employees are not actionable 
under AIR 21 or other whistleblower statutes 
administered by the U.S. Department of Labor. Recently, 
for example, in Robichaux v. American Airlines, 2002 
AIR 27 (ALJ, May 2, 2003), it was observed that, absent 
a showing of ëtangible consequencesí such as a 
demotion, neither discriminatory oral criticism nor 
negative written evaluations can be considered actionable 
adverse actions. Robichaux's reasoning was predicated 
upon decisions of the Administrative Review Board in 
Shelton v. Oak Ridge National Laboratories, 1995-CAA-
19 (ARB March 30, 2001)(an oral reminder only), and 
Ilgenfritz, Jr. v. U.S. Coast Guard Academy, 1999-WPC-
3 (ARB August 28, 2001). See also, Jenkins v. EPA, 
1988-SWD- 2 (ARB Feb. 28, 2003). Ilgenfritz, in turn, 
relied upon Davis v. Town of Lake Park, 245 F.3d 1232, 
1242 (11th Cir. 2001) in which the Eleventh Circuit 
observed in a Title VII race discrimination case that: 
ëEmployer criticism, like employer praise, is an ordinary 
and appropriate feature of the workplace. Expanding the 
scope of Title VII to permit discrimination lawsuits 
predicated only on unwelcome day-to-day critiques and 
assertedly unjustified negative evaluations would 
threaten the flow of communication between employees 
and supervisors and limit an employer's ability to 
maintain and improve job performance.í  

 
 To a degree of detail I need not here repeat, Timco Aviation explored the 
distinctions between adverse performance appraisals in Title VII cases and 
whistleblower proceedings, and explained fully how such adverse actions, when 
retaliatory, were tangibly designed to discourage whistleblowers from engaging in 
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precisely the type of behavior Congress sought to encourage.  While several 
decisions have held otherwise, Timco Aviation concluded that discriminatory 
adverse performance evaluations are, alone, sufficiently tangible to sustain a 
whistleblower cause of action.  
 
 Nevertheless, cases like Robichaux and Ilgenfritz clearly would not give rise 
to a cause of action let alone trigger commencement of the limitations period. To 
the contrary, in both Robichaux and Ilgenfritz, whistleblower cases were dismissed 
for lack of ìtangible consequences.î  Yet, to dismiss on the ground that adverse 
performance appraisals lack tangible consequences, and then conclude that the 
adverse performance appraisal nevertheless triggers commencement of the 
limitation period, would quickly lead to the end of these types of actions.  If 
WASAís theory were accepted, a strategically minded violator could issue an 
adverse performance appraisal, which Robichaux and Ilgenfritz deem 
unchallengeable under whistleblower jurisprudence, then wait 30 days until the 
statute tolled and fire the whistleblower.  
   
 Nevertheless, while Timco Aviation rejects Robichaux and Ilgenfritz, it 
would not require a different result here. Bhat had no notice, and indeed WASA 
has failed to establish, that two successive Level 1 reviews required her 
termination. As a result, unlike the IDP which followed the unsatisfactory 
performance review in Jenkins, it has not been established here that the second 
unsatisfactory performance review inexorably triggered the termination.  
Furthermore, WASA does not dispute that Bhat appealed the second Level 1 
review to Marcotte and had no notice of his action until January 30, 2003. 
Thereafter, she appealed Marcotteís ruling to Johnson.  Under these circumstances, 
WASAís alternative theory that notice of the adverse performance appraisals 
triggered commencement of the limitation period for challenging her dismissal is 
without merit.9   
                                                 
9 Both the case law and the statute make clear that a complainant has 30 days from the ìdate of the violationî to file 
his or her complaint.  In this instance, it was the termination, and although there are exceptions not here pertinent, 
Bhat generally would not now be free to charge additional violations involving her Level 1 performance appraisals. 
After 30 days, new violations generally may not be raised, but the statute and the implementing regulations 
contemplate both discovery and a de novo hearing of the facts relating to both the protected activities and the 
reasons for the adverse action. Unlike the situation in Sasse v. U.S. Attorney, 1998 CAA 07 (ARB, January 30, 
2004), in which a complaint was amended sua sponte, to allege a new violation, it involves no ìnew violationî to 
adjudicate fully the fact circumstances of a timely filed complaint. Consequently, while any claim of violation based 
upon the adverse performance evaluations would be untimely, the circumstances leading to the performance 
evaluations and the evaluations themselves are appropriately considered in the context, not as separate violations, 
but as relevant fact circumstances which led to the termination which was timely challenged as a retaliatory adverse 
action.   
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Internal Appeals 

 
 WASA argues further that whether or not Bhat appealed ìis not material to 
WASAís limitations defense,î because, as it reads the governing precedents, the 
existence of a grievance procedure does not render an adverse employment 
decision either ìtentativeî or ìnon-finalî for purposes of applying the statute of 
limitations. International Union of Electrical, Radio and Machine Workers v. 
Robbins & Myers, Inc., 429 U.S. 229, 234-239 (1976); Rezac v. Roadway Express, 
Inc., 1985 WL 286195, Case No. 85-STAA-4 (OAA. June 5, 1985); See Ackison v. 
Detroit Edison Company, 1990 WL 656113, Case No. 90-ERA-38 (DOL 
Off.Adm.App. Aug. 2, 1990); Prybys v. Seminole Tribe of Florida, ARB No. 96-
064, ALJ No. 95-CAA-15, slip op. at 5-6 (ARB Nov. 27, 1996); and Jenkins v. 
U.S. Environmental Protection Agency, ARB 98-146, ALJ Case No. 1988-SWD-2 
(ARB Feb. 28, 2003). The cases WASA cites are not applicable here.  

 The statute begins to run when the decision of management is final.  Thus, in 
a company that adopts no internal appeal mechanism or procedure for reviewing a 
supervisorís decision, finality occurs when the supervisor communicates the 
adverse action to the employee. In a firm that promulgates guidelines and 
procedures for reviewing a supervisorís determination, the adverse action is final, 
internally, when the appeal process is exhausted, and neither Robbins & Myers nor 
Rezac hold to the contrary. These cases merely stand for the principle that 
procedures external to the internal management decision do not toll the statute. 
See, Ackison v. Detroit Edison Company, 1990-ERA-38 (OAA Aug. 2, 1990); 
Prybys v. Seminole Tribe of Florida, 1995-CAA-15 (ARB Nov. 27, 1996); and 
Jenkins v. U.S. Environmental Protection Agency, 1988-SWD-2 (ARB Feb. 28, 
2003).    

 Indeed, the Supreme Court held in Delaware State College v. Ricks, 449 
U.S. 250 (1980), that a pending grievance or other method of collateral review of 
an employment decision does not toll the running of the limitations periods; but 
neither do non-final, preliminary rulings commence the running of the statute.  In 
Ricks, the District Court determined that the limitations period commenced on 
June 26, 1974, when the President of the Board notified Ricks that he would be 
offered a "terminal" contract for the 1974-1975 school year.  By then, the collegeís 
tenure committee had twice recommended that Ricks not receive tenure; the 
Faculty Senate had voted to support the tenure committee's recommendation; and 
the Board of Trustees had voted to deny Ricksí tenure.  The Court observed that in 
light of this unbroken array of negative decisions, the District Court was justified 
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in concluding that the College had established its official position and advised 
Ricks no later than the presidentís decision on June 26, 1974.  Thus, Ricks teaches 
that intermediate, internal reviews of adverse personnel decisions do not trigger the 
start of the limitation period; and accordingly, Ricks supports, not WASAís 
argument, but Bhatís position. 

 Nor does Chardon v. Fernandez, 454 U.S. 6 (1981), hold otherwise. In 
Chardon, the Court held that the limitations period began on the date plaintiffs 
received notice letters announcing an intent to terminate them at the end of their 
appointment periods, rather than the date their employment ended.  WASA 
correctly reports that the Court noted: ì[T]he proper focus is on the time of the 
discriminatory act, not the point at which the consequences of the act become 
painful.î 449 U.S. at 258.  Yet, it is also true that the Charden plaintiffs received 
letters that advised: ìa final decision had been made to terminate their 
appointments.î  See also, Nunn v. Duke Power Company, Case No. 84-ERA-27 
(Dep. Sec., July 30, 1987).  
 
 The authorities all consistently start the limitations period on the date a 
complainant receives final, definitive and unequivocal notice of an adverse 
employment action. Swenk v. Exelon Generation Co. 2003-ERA-30 (ARB April 
28, 2005); See also, Larry v. The Detroit Edison Co., 1986-ERA-32, (Secíy June 
28, 1991). See, e.g., Albright v. Virtue, 273 F.3d 564, 575 FN10 (3rd Cir. 2001); 
Volkman v. United Transp. Union, 73 F.3d 1047, 1055 (10th Cir. 1996);  Lewis v. 
Intern. Broth. of Teamsters, 826 F.2d 1310, 1318 (3d Cir.1987); Galindo v. Stoody 
Co., 793 F.2d 1502, 1509-10 (9th Cir.1986); Adkins v. Intern. Union of Elec., 
Radio & Mach., 769 F.2d 330, 336 (6th Cir.1985); Walker v. Teamsters Local 71, 
714 F.Supp. 178, 188 (W.D.N.C.1989), aff'd in part and rev'd in part on other 
grounds, 930 F.2d 376 (4th Cir.), cert. denied, 502 U.S. 1004, 112 S.Ct. 636, 116 
L.Ed.2d 654 (1991); Balsavage v. Ryder Truck Rental, 712 F.Supp. 461, 471 
(D.N.J. 1989).  In this instance, that final, definitive, unequivocal notice occurred 
under WASA procedures, not when Marcotte denied Bhatís appeal of Boatengís 
decision, but when Johnson denied her appeal of Marcotteís decision.   

 For all of the foregoing reasons, I conclude that Bhatís complaint was timely 
filed under the SDWA.  Delaware State College v. Ricks, supra; Chardon v. 
Fernandez, supra; Nunn v. Duke Power Company,  supra; Jenkins, supra.  

 

Protected Activities 
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 As previously discussed, the statutory provisions set forth in the SDWA 
establish a whistleblower protection regime which prohibits a public water system, 
like WASA, from discriminating "against an employee with respect to 
compensation, terms, conditions, or privileges of employment" for engaging in 
protected activity. A protected activity occurs when the employee, inter alia, 
assists or participates in any action to carry out the purposes of the Act. 42 U.S.C. 
§300j-9(i)(C).   

 Bhat alleges that WASA supervisors eventually fired her as a consequence 
of her protected activity. Although WASA devoted considerable time and 
resources in discovery and at the hearing vigorously disputing that Bhat engaged in 
any protected activity, it now agrees that:  

The good faith filing of environmental reports with the 
EPA in the course of oneís regular duties is protected 
activity under environmental statutes. Japson v. Omega 
Nuclear Diagnostics, 93-ERA-54 (Sec'y Aug. 21, 1995); 
White v. The Osage Tribal Council, 95-SDW-1 (ARB 
Aug. 8, 1997).  WASA concedes that Bhat was engaged 
in protected activity when she transmitted the July 30, 
2002 email to George Rizzo of the EPA notifying him 
that the preliminary results of the June, 2002 sampling, 
when coupled with the earlier reported Fall, 2001, results, 
would cause WASA to exceed the EPA lead action level 
for the 2001-2002 monitoring period. See, Resp. Concl. 
of Law at 12.     

 At this stage of the proceedings then, WASA does not dispute that Bhat 
engaged in protected activities when she assisted and participated in actions, 
activities, and communications to carry out SDWA purposes; but it otherwise 
denies her charges of discrimination.10  

                                                 
10 While the SDWA specifically mandates that ìÖNo employer may dischargeÖor discriminate against any 
employeeÖî who participates in an action to carry out the purposes of the Act, an exception has been carved out of 
this straightforward statutory language to exclude certain employees of the federal government. In Sasse v. U.S. 
Dept. of Labor, --F.3d--, Nos. 02-077; 02-078; 03-044 (6th Cir. May 31, 2005), for example, the Court, relying upon 
interpretations of the federal Whistleblower Protection Act (WPA), 5 U.S.C. §2302(b)(8), held that the investigation 
and prosecution of environmental crimes by an Assistant U.S. Attorney were not protected activities under the 
SDWA because he had a fiduciary duty to carry out those investigations and prosecutions. The Sasse decision 
embraces Willis v. Department of Agriculture, 141 F.3d 1139, 1145 (Fed. Cir. 1998), in which the Federal Circuit 
denied WPA coverage to a Department of Agriculture employee whose job it was to review farms for compliance 
with USDA regulations, because: ìIn reporting some of [the farms] as being out of compliance, [he] did no more 
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 It is thus clear that Bhatís protected activities involved both internal and 
external communications, including, inter alia, her communications to EPA 
regarding water quality issues including lead and copper monitoring data; 
communications with EPA about the deficiencies in WASAís EPA-mandated 
public brochure; her seminar with EPA officials about adding polyphosphates to 
enable WASA to reduce lead levels; communications with D.C. City Counsel 
about the high lead levels; communications with EPA regarding the Smithsonian 
backflow incident; communications with the EPA regarding public notification 
about the chlorine/chloramines switch; and communications with the DOH 
regarding lead line replacement policies. Furthermore, her views regarding lead 
line replacement expressed at a meeting with WASA managers and EPA officials 
constituted protected activities, and were known to her WASA supervisors.  In 
addition, many of Bhatís internal communications were protected, including emails 
and discussions involving high internal lead results; resuming water service to the 
Smithsonian after a cross-connection incident; internal emails regarding 
compliance with the LAL; emails and conversations regarding the use of 
phosphates and changing water pH to control lead leaching; discussions regarding 
her objections to WASAís public education campaign after the LAL; discussions 
regarding her objections to WASAís lead line replacement policy; and 
communications opposing exclusion of high lead volunteers from regulatory 
monitoring.  

 

Linking Protected Activity to Adverse Action 
                                                                                                                                                             
than carry out his required everyday job responsibilitiesÖ the fiduciary obligation which every employee owes to 
his employer.î  Compare,  Huffman v. Office of Personnel Management, 263 F.3d 1341, 1352 (Fed. Cir. 2001), (A 
law enforcement officer whose duties include the investigation and reporting of crime is not protected by the WPA), 
and Langer v. Department of the Treasury, 265 F.3d 1259, 1267 (Fed. Cir. 2001), (holding that an IRS employee 
whose duty it was to review actions taken by the IRSís Criminal Division, did not engage in activity protected), with  
Marano v. Department of Justice, 2 F.3d 1137, 1142 (Fed. Cir. 1993), (disclosures of information closely related to 
the employeeís day-to-day responsibilitiesî may be protected; see also Watson v. Department of Justice, 64 F.3d 
1524, 1530 (Fed. Cir. 1995).  
 In contrast with the federal employees who lose whistleblower coverage for performing their job duties, 
other employees whose regular job duties involve protected activity are routinely covered by environmental, safety, 
and financial whistleblower protections. For example, the nuclear power plant safety inspector who reports safety 
violations is covered under the ERA; the airline captain who otherwise has a duty under FAA regulations not to fly 
an unsafe plane and the flight crew member who has a duty to report mechanical and other problems on board an 
aircraft are protected under Air 21; the CFO or CEO who, otherwise, has a duty to report financial chicanery is 
protected under Sarbanes-Oxley; and the trucker who, otherwise, has a duty to inspect and report safety defects in 
his vehicle is protected under the STAA. Here, unlike Sasse, Bhat was not a federal employee. In addition, while her 
duties included interacting with EPA and other agencies, unlike Sasse, it appears that the actual duty to report 
WASAís exceedance of the LCR rested with Marcotte, not Bhat, who merely helped draft the exceedance letter 
which Marcotte signed. See, CX 60.   
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 The merits of Bhatís complaint have been fully litigated, and it is no longer 
disputed that she engaged in protected activity with the knowledge of her 
supervisors. As such, it would not, under applicable decisions of the 
Administrative Review Board, be particularly useful to analyze whether she has 
established a prima facie case. As the Supreme Court observed in United States 
Postal Serv. v. Aikens, 460 U.S. 709 (1983):  

Because this case was fully tried on the merits, it is 
surprising to find the parties and the [court] still 
addressing the question whether [the plaintiff] made out a 
prima facie case. . . . Where the defendant has done 
everything that would be required of him if the plaintiff 
had properly made out a prima facie case, whether the 
plaintiff really did so is no longer relevant. The [court] 
has before it all the evidence it needs to decide the 
[ultimate question of discrimination]. 460 U.S. at 713-14, 
715. 

 The ARB and the Secretary of Labor have consistently invoked the Aiken 
principle in a variety of whistleblower adjudications. See, e.g., Adornetto v. Perry 
Nuclear Power Plant, 1997-ERA-16 (ARB Mar. 31, 1999); Jones v. Consolidated 
Personnel Corp., 1996-STA-1 (ARB Jan. 13, 1997); Etchason v. Carry Cos., Case 
No. 1992-STA-12 (Sec. Mar. 20, 1995); Carroll v. Bechtel Power Corp., 1991-
ERA-0046 (Sec. Feb. 15, 1995), aff'd, Carroll v. U.S. Dept. of Labor, 78 F.3d 352 
(8th Cir. 1996). Accordingly, it should suffice here simply to observe that WASA 
management was aware of Bhatís protected activities when it fired her in temporal 
proximity sufficiently close to her protected activity to give rise to an inference of 
causation. Ertel v. Giroux Brothers Transportation, Inc., 88 STA 24 (Sec. Feb. 15, 
1989), at 15; Stone & Webster Engineering, Inc. v. Herman, 115 F.3d 1568 (11th 
Cir. 1997); Mandreger v. Detroit Edison Co., 88 ERA 17 (Sec. March 30, 1994); 
Crosier v. Portland General Electric Co., 91 ERA 2 (Sec. 1994); Samodov v. 
General Physics Corp., 89 ERA 20 (Sec. 1993).  

Unsatisfactory Performance  
Pre-dating Protected Activity 

 
 Yet an inference of causation is not proof of causation; and Respondent 
asserts that the record as a whole severs the temporal link and refutes any inference 
of a nexus between the protected activity and the adverse actions. WASA 
contends that the performance characteristics that eventually led to Bhatís 
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discharge pre-dated her protected activity and, therefore, sever any inference of a 
connection to her protected activity that a temporal nexus might suggest.   
 
 Arguing vigorously, but incorrectly, WASA postulates that ìit is axiomatic 
that in order to establish a causal relationship between protected activity and a 
subsequent adverse employment decision, a complainant must negate the existence 
of prior bad conduct which might independently explain the contested disciplinary 
action.î  Drawing authoritative support allegedly from the ARB, WASA articulates 
its rationale in its post-hearing brief, which I quote below to avoid contextual 
misconception: 
 

For example, in Clarence O. Reynolds v. Northeast 
Nuclear Energy Company, 1997 WL 163646, ARB Case 
No. 96-034, ALJ Case No. 94-ERA-47 (DOL Adm. Rev. 
Bd. March 31, 1997), the Board recognized the existence 
of a continuum of undependability and poor 
communications on the part of the complainant as the 
cause for his discharge rather than any intervening 
protected activity.  Because ì[t]hese performance and 
character deficiencies Ö were neither new nor recently 
recognizedî and appeared ìlong before any signs of 
protected activity arose,î respondentís decision to 
terminate him for unsatisfactory performance after 
alleged acts of protected activity was not susceptible to a 
claim of pretext.  Clarence O. Reynolds v. Northeast 
Nuclear Energy Company, 1997 WL 163646, at *6.  The 
Board concluded: ìTo the contrary, the evidence reveals 
an unmistakable weakness in Complainant's 
performance, which, despite Respondent's repeated 
rehabilitative efforts, he never corrected.î  Id.  

 
 Yet, a review of the Boardís brief decision in Northeast Nuclear reveals it 
wrote none of the language quoted above by WASA.11 In Northeast Nuclear, the 
Board merely affirmed the ALJís findings in a fact specific context. It established 
no ìaxiomaticî principle that a complainant ìmust negateî the existence of prior 
bad conduct.  To the contrary, it appears the language Respondent quotes was 
taken from the ALJís summary of Respondent Northeast Nuclearís argument in the 

                                                 
11See,  Reynolds v. Northeast Nuclear Energy Company,  ARB Case No. 96-034, 94-ERA-47 (ARB, March 31, 
1997), http://www.oalj.dol.gov/public/wblower/decsn/94era47b.htm. 
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case. Thus, Judge DeNardi wrote in Northeast Nuclear under the heading 
ìRespondentís Versionî:  
 

 Respondent further submits that Complainant's 
undependability and poor communication skills played 
central roles in the disciplinary events from 1992 rough 
1994 that culminated in Complainant's discharge.   These 
performance and character deficiencies, however, 
were neither new nor recently recognized.  Indeed, in 
the early years of Complainant's employment -- long 
before any signs of protected activity arose - - 
Respondent identified these same flaws in Complainant's 
performance.  This historical fact refutes any suggestion 
that Respondent used the discipline that ultimately 
followed as a pretext for retaliation.  To the contrary, 
the evidence reveals an unmistakable weakness in 
Complainant's performance, which, despite 
Respondent's repeated rehabilitative efforts, he never 
corrected.î ALJ D&O (Dec. 1, 1995) at 6-7.  (emphasis 
added).  

 Moreover, it is a well-settled principle in whistleblower adjudications that 
the protections afforded by these statutes are not reserved exclusively for the 
model employee. Dale v. Step 1 Stairworks, 2002-STA-00030 (ALJ April 11, 
2003), affíd, in part, and revíd in part, on other grounds (ARB March 31, 2005).12  
Consequently, the polemic that performance difficulties preceding protected 
activity ìaxiomaticallyî severs the causal link ignores the fact that legitimate 
reasons pre-dating the protected activity, alone, are not sufficient to end the inquiry 
if, despite the reasons alleged, the whistleblower would not have been terminated 
ìbut forî the protected activity.  See, Consolidated Edison Co. v. Donovan, 673 
F.2d 61 (2d Cir. 1982); Mount Healthy City School Dist. Bd. of Educ. v. Doyle, 
429 U.S. 274, 287, 97 S. Ct. 568, 576 (1977); Passaic Valley, supra.  The record 
shows that performance issues surfaced early in Bhatís tenure, but the protected 
communications occurred sporadically during the entire time she worked there; 

                                                 
12  In Dale, the ARB upheld a whistleblower complaint notwithstanding the fact that the employee, as found by the 
ALJ, ìwas not a model employee. He griped a lot, used coarse language, on occasion denigrated the company and its 
management, and was generally regarded as exhibiting a bad attitude.î As upheld by the Board, Dale and other 
similar cases indicate that instances of ìprior bad conductî are factors which must be evaluated in the context of the 
totality of the circumstances revealed in each record viewed in its entirety.    
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and, of course, the adverse action challenged by Bhat itself post-dated her 
protected activities.   

 WASA also relies on Pike v. Public Storage Companies, Inc., 1998-STA-
0035 (ALJ, May 10, 1999),13 in which evidence of a complainantís disputes with 
co-workers and managers was deemed ìsufficient to support respondentís decision 
to terminate his employment as being legitimate and non-pretextual, 
notwithstanding the existence of intervening protected activity.î Resp Br. at 16.  
Yet WASA oversimplifies Pike.  

 
 Public Storage fired Pike for a specific incident that occurred on March 16, 
1998, in combination with his prior history of poor performance and 
insubordination.  It appears that Pike worked overtime without permission on 
March 16, 1998, then attended a dental appointment without permission, used the 
company truck to get to the dental appointment, and had over one hour of 
unaccounted time. The ALJ in Pike noted that this incident followed others in 
which he failed to follow company procedures, and his last written warning dated 
February 25, 1998, indicated that if he continued to fail to follow company 
procedures, he would be subject to further disciplinary action including 
termination. As such, the ALJ concluded that Pike, unlike Complainant Bhat, was 
on specific notice that he risked termination unless he followed company 
procedures. Eschewing these admonitions, he was terminated two days after the 
last incident under circumstances which demonstrated that the termination was 
neither discriminatory nor retaliatory.  Analogous to Pike, Reemsnyder v. 
Mayflower Transit, Inc., ARB 93-STA-4 (Secíy Feb. 25, 1994), is similarly a fact-
dependant case which lacked the element of discrimination.   
 
 WASA next cites Wiley v. Coastal Corporation and Coastal States 
Management Corporation, Case No. 85-CAA-1 (Secíy June 1, 1994), and 
represents that the Secretary held: ìthat a complainantís failure to keep colleagues 
informed about significant information related to their responsibilities justified 
adverse action notwithstanding existence of an interrelated communication that 
was protected.î  The Secretary did not, however, conclude that the adverse action 
was ìjustified,î as WASA contends. He simply observed that:  
 

The first reason for Mr. Dunker's reaction, failure to keep 
colleagues informed about significant information related 
to their responsibilities, would not be protected activity, 

                                                 
13  The ARB issued a brief decision on August 10, 1999, affirming the ALJís decision. See, 
http://www.oalj.dol.gov/public/wblower/decsn/98sta35b.htm  
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but the second reason, the call to the state agency by 
itself, would.  On this record, I cannot find whether the 
protected aspects of Complainant's phone call motivated 
Respondent.  Therefore, coverage must be based on the 
internal Belcher report.  Id at 8. (Emphasis added). 

 The propriety of a justification for an adverse action requires more than a 
mere reference to an unprotected activity as a rationale for the discipline.  As the 
Supreme Court held in Aikens, the ultimate question is whether the discipline is 
discriminatory.  

 WASA argues further that:  

Ms. Bhatís protected and non-protected activity were 
discovered jointly.  Under such circumstances, she 
cannot satisfy her preponderance burden -- she cannot 
prove that WASAís motivation for rating her 
unsatisfactory and ultimately terminating her was 
unlawful because her egregious conduct was coterminous 
with her protected activity. Resp.  Br. at 21.   

Here again, however, WASA misunderstands the applicable precedents.   

 It is not Complainantís obligation to separate Respondentís motivations.  
Respondent must do that. Indeed, it is well established in the rulings of several 
Appellate Courts, and by the Board as well, that WASA incurs the risk if legal and 
illegal motives for its termination action merge and become inseparable. Passaic 
Valley Sewerage Commissioners v. United States Dept. of Labor, supra at 476, 
478.  If they are intertwined inextricably, WASA cannot prevail. Passaic Valley, 
supra;  Dale v. Step 1 Stairworks, Inc., 2002-STA-30 (ARB March 31, 2005) at 3; 
Mandregger v. The Detroit Edison Co., 88 ERA 17 (Sec. 1994); Hoch, supra at 31; 
Cf. Pogue v. United States Dept. of Labor, 940 F.2d 1287, 1289-90 (9th Cir. 1991); 
Mackowiak v. University Nuclear Sys., Inc., 735 F.2d 1159, 1164 (9th Cir. 1984). 
In such cases, a respondent "bears the risk that 'the influence of legal and illegal 
motives cannot be separated . . . .'" Mackowiak, 735 F.2d at 1164, quoting NLRB 
v. Transportation Management Corp., 462 U.S. 393, 403 (1983); Sprague v. 
American Nuclear Resources, Inc., 92-ERA-37 (Sec'y Dec. 1, 1994).  

 Seeing itself as uniquely victimized by Bhatís charges, WASA insists: ìthat 
in a standard whistleblower case, the respondent takes adverse action against the 
complainant in order to silence the complainantís protected whistleblower 
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activities, [and] the evidence in this case establishes that WASA had no such 
motivation.î Yet a review of whistleblower litigation over the past two decades 
will confirm that WASA is oversimplifying the scope of the decided whistleblower 
cases.  It is true that adverse actions, in some instances, are motivated by a desire 
to silence future whistleblowing activity, but it is also true that many protected 
employees are punished not simply to silence them in the future, but to punish 
them for blowing the whistle in the first place. Others are punished as examples to 
deter coworkers from similar activity. In this instance, whether the intent was to 
punish, silence or both, the record shows that WASA was motivated to terminate 
Bhat, in part, as a consequence of her protected activities. It could hardly be made 
more clear: Boateng, on August 26, 2002, recommended that she be fired, and he 
specifically cited her July 30, 2002 email to the EPA notifying it that WASA had 
exceeded that LAL as a justification for his recommendation.    
 
 Nor does Hasan v. System Energy Resources, Inc., 89 ERA-36 (Aug. 2, 
1989), affíd., (Sec. Sept. 23, 1992), affíd., 1 F.3d 1236 (5th Cir. 1993), help 
Respondent.  Hasan is a case Respondent embraces that involved similar, but 
distinguishable circumstances, and it actually supports Bhatís position. In Hasan, a 
complainantís supervisors assigned him to assist in preparing for a Nuclear 
Regulatory Commission audit notwithstanding their knowledge he previously had 
blown the whistle about piping structures that were the subject of the NRCís visit. 
Later, complainantís supervisors invited him to participate in meetings with NRC 
inspectors and to review pipe support packages in response to the auditorís 
findings.  Unlike Bhat, however, Hasanís regular duties did not involve contact 
with NRC personnel, and unlike Bhat, Hasan was not his employerís ìagent and 
spokesperson in dealings withî the employerís chief regulatory agency, political 
leaders, or the affected community. His normal responsibilities did not require him 
to meet with NRC investigators.  Given Bhatís job duties and her personal 
relationship with Rizzo, WASA, unlike Hasanís employer, could not prevent her 
from expressing her views to regulators without immediately reassigning or firing 
her.  Indeed, Boateng was motivated to fire her shortly after he read her July 30, 
2002 email to EPA, and probably would have terminated her then had Marcotte not 
urged him to act in a more ìorderlyî fashion.  This slowed the termination process 
and allowed her to continue performing her regular job duties, but hostility linked 
to the protected activity is no less evident.  
 
 Finally, attacking Complainantís testimony and citing Jenkins v. United 
States Environmental Protection Agency, 1988-SWD-2 (ARB Feb. 28, 2003), 
WASA believes Bhatís credibility should play the same key role here that it did in 
Hasan; however, I do not concur.  Complainantís credibility is important but not 
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ìcontraindicative of a finding that whistleblower activity motivated WASA to 
terminateî her. In contrast with Jenkins and Hasan, direct evidence unrelated to 
Complainantís testimony or her perception of events establishes WASAís motives 
for the adverse action it imposed. Indeed, evidence provided by Boateng and 
Marcotte was far more important in that analysis than any testimony provided by 
Bhat.14 

 
Further Evidence of a Causal Link 

 In this instance, Complainant need not rely merely upon inference predicated 
on circumstance to provide the causal nexus required by the Act. The record shows 
that by the end of July, 2002, Bhatís career prospects at WASA were declining 
even as her performance was improving.  She was no longer a scornful employee 
who rudely challenged her supervisor, but she had become an unwelcome 
whistleblower. Thus, on July 30, 2002, Bhat advised EPA about the lead levels in 
the D.C. water supply and necessitated an increase in the level of operational 
attention WASA management accorded the problem. Without Bhatís ìuntimelyî 
communication with the EPA to jar things loose, her internal calls and emails 
likely would have received little attention. By reaching out to EPA, Bhat forced the 
lead issue to the forefront of her supervisorís agenda, and, shortly thereafter, he 
recommended that she be fired.  

 The record shows that information Complainant imparted to EPA triggered a 
series of corrective actions, and unlike the situation in Rivers v. Midas Muffler 
Center, 94 CAA 5 (Sec. 1995), which deemed retaliation unlikely because the 
employer anticipated no adverse ramifications from Rivers' disclosures, Bhatís 
disclosures shed unwelcome and, according to WASA, premature press, political, 
and regulatory attention on its performance.  

 Accordingly, I conclude that Complainant has demonstrated by a 
preponderance of the evidence that she engaged in protected activities and that her 
termination was sufficiently connected to her protected conduct, by direct and 
circumstantial evidence, to establish a causal link between the two. See, Trimmer 
v. U.S. Dep't of Labor, 174 F.3d 1098, 1101-02 (10th Cir. 1999); see also, Dysert 
v. Sec'y of Labor, 105 F.3d 607, 609-10 (11th Cir. 1997).  She is, therefore, 
                                                 
14 WASA, relying on after-acquired evidence, argues that Bhat deliberately misled her superiors about her record of 
communication with Boateng regarding the 2001-2002 lead results and created a fraudulent email to corroborate her story, 
mislead OSHA investigators by providing them with the same fraudulent email, and perjured herself in these proceedings by 
lying extensively under oath regarding the circumstances under which two March, 2002 emails were created.  Those allegations 
will be considered in detail infra. It should suffice here simply to note that WASAís  charges are not established on this record.  
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entitled to relief unless Respondent can demonstrate that it did not discriminate 
against her for engaging in protected activity, but would have imposed the same 
adverse personnel action in the absence of any protected behavior. Mt. Healthy 
City Sch. Dist. Bd. of Ed. v. Doyle, 429 U.S. 274, 50 L. Ed. 2d 471, 97 S. Ct. 568 
(1977); Price Waterhouse v. Hopkins, 490 U.S. 228, 104 L. Ed. 2d 268, 109 S. Ct. 
1775 (1989); Trimmer, 174 F.3d at 1102; Martin v. Department of the Army, 93-
SDW-1 (Sec'y July 13, 1995); Landers v. Commonwealth-Lord Joint Venture, 83- 
ERA-5 (Sec'y Sept. 9, 1983); Dartey v. Zack Co. of Chicago, 82-ERA-2 (Sec'y 
Apr. 25, 1983). 
 

Justification for Termination 
Respondentís Burden 

 WASA argues with vigorous conviction that its reasons for terminating Bhat 
were entirely appropriate and nondiscriminatory.  She had, it contends, a 
longstanding history of unsatisfactory performance in the areas of communication 
and teamwork which predated her protected activity. WASA describes her as 
resistant to constructive criticism and unable or unwilling to improve her 
performance despite repeated opportunities to do so, and it blames her for failing 
effectively to manage and timely communicate the results of the LAL monitoring 
program even after she was warned to be more open and forthcoming with 
programmatic information.  In WASAís view, it had ample and legitimate, 
nondiscriminatory reasons to discharge her. Zinn v. Univ. of Missouri, 93-ERA-34, 
93-ERA-36 (Sec. 1996); Yellow Freight System, Inc. v. Reich, 27 F.3d 1133, 
1139-1140 (6th Cir. 1994); St. Mary's Honor Center, supra 113 S.Ct. at 2749.  Bhat 
disagrees. 
 
 Rebuffing WASAís assertions, Bhat contends that WASAís stated reasons 
are not really why she was dismissed. She asserts that WASA acted vindictively in 
response to her passion for water quality which led her to engage in protected 
activities by turning to EPA when her supervisors were unresponsive.  In her view, 
to the extent WASA states reasons that are superficially legitimate, they have 
shifted so dramatically over time that they are now irreconcilably inconsistent; and 
she insists that WASAís reasons for terminating her are merely pretexts motivated 
by retaliatory animus. Upon careful consideration of the evidence, I find the record 
supports neither partyís scenario.  
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Analytical Framework 
 

Pretext or Dual Motive 
 

 When a complainant contends that the employer's motives were wholly 
retaliatory and the employer counters that its motives were wholly legitimate, 
neither party is relying on a "dual motive" theory, and use of the "pretext" legal 
discrimination model may be appropriate. Thus, WASA relies on Shusterman v. 
Ebasco Servs., Inc., 87-ERA-27 (Sec. Jan. 6, 1992), which held that the employer 
may prevail if it shows by a preponderance of the evidence that its reasons for 
terminating complainant were legitimate and nondiscriminatory, and these reasons 
were not shown by complainant to be pretexts or unworthy of belief.  Complainant, 
in contrast, cites Hoch v. Clark County Nevada Health Dept., 1998-CAA-12 (ALJ 
Jan. 18, 2000), Final Order Approving Settlement & Dismissing Appeals with 
Prejudice (ARB Jan. 31, 2001). Yet these cases are inapposite. The record supports 
neither partyís contention that this is a pretext case.  

 In Mitchell v. Link Trucking Co. Inc., 2000-STA-39, affíd (ARB Sept. 28, 
2001), the Board noted that: ìÖwhen a fact finder affirmatively concludes that an 
adverse action is not motivated in any way by an unlawful motive, it is appropriate 
to find simply that the complainant has not proven his claim of discrimination and 
it is unnecessary to rely on a ëdual motiveí analysis.î (emphasis added).  See, e.g., 
Schulman v. Clean Harbors Envtl. Servs., Inc., 1998-STA-24 (ARB Oct. 18, 
1999); Carroll v. Dept. of Labor, 1991-ERA-46 (8th Cir. Mar. 5, 1996); Zinn v. 
University of Missouri, 1993-ERA-34 and 36 (Sec'y Jan. 18, 1996); Bausemer v. 
TU Electric, 1991-ERA-20 (Sec'y Oct. 31, 1995). In contrast, the dual motive test 
comes into play if the Complainant engaged in protected activity and there is 
evidence of both legitimate and improper motives for the adverse action. See, 
Henry v. Pullman Power, 1986-ERA-13 (Sec. June 3, 1987); Lopez v. West Texas 
Utilities, 86-ERA-25 (Sec. July 26, 1988). This record contains irrefutable 
confirmation of Respondentís dual motives.  

 

Dual Motives 
 

 Now contrary to arguments advanced by both parties in their post-hearing 
briefs, the record they developed at the hearing neither supports Respondentís 
argument that its motives were wholly legitimate nor Complainantís contention 
that Respondentís reasons were mere pretexts designed to mask the adverse 
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personnel action it imposed in retaliation for her protected activities.  As in most 
instances involving complex personnel matters, the events and interactions of the 
actors are not nearly as crystal clear as the advocates would have us believe.   
 
 Turning first to WASAís contention that its motives were benignly pure 
when it was compelled to fire Bhat for flunking two successive performance 
evaluations, the record demonstrates otherwise.  Bhatís protected activities and the 
manner in which she engaged in them was, indeed, a factor in the decision to 
discharge her.  WASAís argument to the contrary requires it to contradict the very 
documents and testimony it relies upon in support of its defense.  
 
 The record shows that protected activities, in fact, motivated the discharge. 
Bhat received her first unsatisfactory performance evaluation in December, 2001.  
In it, Boateng was critical of Bhatís teamwork and communication skills and in the 
category of ìObservation of WASA Policies, Regulations, Rules,î he commented 
that ìSeema must learn to observe other organizational protocols: follow proper 
chain of command in her routine work activitiesÖ.î  The PIP which followed this 
evaluation was issued to Bhat on May 12, 2002.  It included two ìAction Itemsî 
which addressed the chain-of-command issue: Action Item 3 required Bhat to 
ìInform and discuss major initiatives with her department director prior to 
formerly engaging others, particularly other agencies outside of WASAÖ, and 
Action Item 4 directed that ìSeema will always follow the proper chain of 
command in conducting business within the organization.î   
 
 On July 11, 2002, Bhat received the June, 2002 lead monitoring results from 
the Washington Aqueduct. On July 30, 2002, she communicated with Rizzo at the 
EPA by phone and by an email which she copied to Boateng.  Her email advised 
that she had received the preliminary results of the June, 2002 lead sampling data, 
and although she still had to review the validity of the data, it appeared that WASA 
ìdid not meet the Lead Action Level both for the first and second draw.î  
Unquestionably, the email to Rizzo was a protected communication.    
 
 Boateng testified, however, that this email to EPA infuriated him and left 
him feeling betrayed, embarrassed, shocked and ìblindsided,î because he was 
receiving the information ìsecond-handedly.î  Shortly after he read it, he urged 
Marcotte to fire Bhat.  Marcotte recalled that Boateng expressed a number of 
concerns about Bhatís insufficient communications, but the only specific example 
he could recall Boateng mentioning involved the lead data Bhat compiled in ìthe 
middle of 2002.î In a follow-up draft memorandum to Marcotte on August 26, 
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2002, Boateng proposed moving ìquickly forwardî with Bhatís termination. The 
first reason he cited was Bhatís July 30, 2002, EPA communication: 
 

On July 30, 2002, you sent an email to an EPA 
personnel [sic] regarding lead and cooper monitoring 
program. [sic] In your email you affirmed that you had 
not closely reviewed the lead data, yet you reported, 
prematurely, that WASA did not meet the established 
[LAL] for the specified period. At a minimum, you 
should have completed your review and analyses 
before passing preliminary information on a regulatory 
matter. Moreover, while you briefly mentioned to me 
the possibility of WASAís non-conformance, you 
failed to discuss with me the completed status of the 
lead results and its implications, prior to engaging the 
EPA. Such an action would have been necessary to 
involve the department director and, subsequently, 
other WASA stakeholders in devising plans to preempt 
any regulatory requirements and public concerns. RX 
72 at R786. 

 
Direct Evidence of Improper Motive 

 
 WASA argues that Boatengís angry reaction to Bhatís July 30, 2002 email 
to Rizzo fails to provide direct evidence of unlawful animus for engaging in 
protected activity, because: ìThe term direct evidence means evidence which, if 
believed, ëproves the existenceí of a disputed fact ëwithout inference or 
presumption.í Merritt v. Dillard Paper Co., 120 F.3d 1181, 1189 (11th Cir. 1997),î 
Resp Br. at 19.  As WASA reads the authorities: ìonly the most blatant remarks, 
whose intent could be nothing other than to discriminate Ö will constitute direct 
evidence of discrimination. Damon v. Fleming Supermarkets of Florida, Inc., 196 
F.3d 1354, 1358-59 (11th Cir. 1999), citing Early v. Champion Intíl Corp., 907 
F.2d 1077, 1081-82 (11th Cir. 1990).  See also, Haddon v. Executive Residence at 
White House, 313 F.3d 1352, 1358-59 (Fed. Cir. 2002).î   
 
 While Title VII discrimination cases like those cited by Respondent, at 
times, provide guiding precedent in whistleblower discrimination proceedings, the 
cases WASA cites here are not on point. As discussed in considerable detail in 
Daniel v. TIMCO Aviation Services, Inc. 2002-AIR-26 ALJ, June 11, 2003), 
crucial distinctions exist at times which render Title VII jurisprudence inapplicable 
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in whistleblower situations, and the direct evidence rule as WASA construes it in 
this proceeding is one such misapplication.  Direct evidence in a whistleblower 
context means evidence showing a specific link between an improper motive and 
the challenged employment decision, Parton v. GTE, 971 F.2d 150, 153 (8th Cir. 
1992), and direct evidence of an improper motive here is present in abundance. At 
this stage, we isolate the direct evidence which demonstrates not that Bhat was 
subjected to a discriminatory termination as in Haddon, but that Bhatís protected 
activity was a factor in Boatengís decision to terminate her.   
 
 To be sure, the existence of dual motives does not end the inquiry in a 
whistleblower proceeding.  As the applicable case law teaches, dual motive 
situations can lead to the proper discharge of a protected worker in some instances 
and unlawful, discriminatory terminations in other cases.  At this point, we 
examine Boatengís motivation, not whether the termination itself was 
discriminatory which will be addressed later. Thus, Respondent argues that: 
ìBoatengís writings demonstrate that he was motivated by multiple performance 
deficiencies that he had observed first hand,î Resp Br. at 20, but, as the record 
shows, his writings also demonstrate that Bhatís protected activities were a factor 
he specifically cited to justify the adverse action he sought; and these writings 
constitute direct evidence of Boatengís dual motives.   
 
 
 

 Boatengís August 26 memo continued:  

Any drinking water-related issues that could possibly 
have any negative impact on the public health and cause 
public concern must be brought to the attention of the 
WASA executive team. You spoke prematurely and 
acted exclusively on this very important and sensitive 
matter.  

 While the admonition that she should alert WASAís executive team to any 
drinking water issues is, of course, entirely appropriate, Boateng was also 
motivated by the fact that Bhat ìprematurelyî notified EPA without consulting 
him, which was, of course, a protected communication, as WASA conceded.  

 In 2002, Boateng again rated Bhat ìLevel 1,î because she ìRarely Meets 
Expectationsî in teamwork and communication. On this occasion, Boateng 
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deleted the criticism of Bhatís ìprematureî disclosure to EPA, but it is clear he 
was referring to the same incident. Later, on December 3, 2002, in a termination 
recommendation, Boateng wrote that Bhat had failed to show improvement in 
three particular instances, the first of which included Bhatís handling of the LAL 
monitoring data.   
 
 Again, Boateng was not specifically critical of Bhatís ìprematureî 
disclosure to EPA which prevented WASA from ìpreemptingî regulatory action, 
but he acknowledged that nothing occurred after he first recommended 
discharging her on August 26, 2002, that caused him to recommend her 
discharge again; he was simply ìfollowing up on administrative matters.î 
Indeed, Boateng conceded that the factors that motivated his August 26, 2002 
recommendation also motivated his November 25, 2002, recommendation; and 
Bhatís disclosure to EPA clearly influenced his action in August of 2002.   
 
 Moreover, Boateng acknowledged that nothing happened after November 
25, 2002, that changed the circumstances leading to Bhatís discharge. Marcotte 
agreed that Boateng made substantially the same set of observations and 
described the same incidents, employing the same examples to justify Bhatís 
termination on November 25, 2002; and the only specific performance 
deficiency Marcotte knew about, firsthand, was the way Bhat reported the LAL 
to Rizzo. Although Marcotte indicated he never contemplated ìremoving Ms. 
Bhat from her position as manager of water quality services as a result of the 
email that she sent to Mr. Rizzo on July 30, 2002,î that was the first instance 
mentioned in Boatengís November 25, 2002, discharge proposal. Indeed, Grier 
confirmed that Bhatís LAL communication with the EPA was an example 
illustrating communications or chain-of-command deficiencies by Bhat; and it 
was her opinion, when she concurred with the discharge recommendation, that 
Bhatís July 30, 2002 communication with the EPA about the LAL demonstrated 
a failure to adhere to the chain of command directive.15  
                                                 

15 In Saporito v. Florida Power & Light Co., 89-ERA-7 and 17 (Sec'y Feb. 16, 1995), the Secretary considered an 
employee who, unlike Bhat, refused to reveal his or her safety concerns to management and asserted the right to 
bypass the ìchain of commandî to speak directly with the Nuclear Regulatory Commission was protected under the 
ERA. The Respondent characterized this holding as providing an employee with an "absolute right" to refuse to 
report safety concerns to the plant operator if he plans to inform the NRC of the safety concerns. The Secretary 
explained that this was not an accurate interpretation of his holding; rather the right of an employee to protection for 
"bring[ing] information directly to the NRC," and his duty to inform management of safety concerns are 
independent and do not conflict. The Secretary stated that such a factual situation should be reviewed pursuant to a 
dual motive analysis, and that the respondent would have an opportunity to show it would have discharged 
complainant for other legitimate reasons even if he had not insisted on his right to speak first to the NRC. In this 
proceeding, Respondent, WASA, was afforded the same opportunity. 
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 On January 7, 2003, Boateng rejected Bhatís 2002 performance 
evaluation appeal. In a January 7, 2003 Memorandum, Boateng justified his 
rating, saying: 
 

I expected you, as a Water Quality Division manager, 
to have fully engaged me much earlier in the June 
2001/June 2002 lead monitoring and reporting 
periodÖ.As it turned out the first report you provided 
me, rather late in the reporting period, July 30, 2002, 
was a copy of an email that was addressed to an EPA 
personnel [sic], discussing a serious potential for 
WASA not meeting the EPAís LAL. At a minimum, 
you should have discussed your preliminary results, 
analyses, and implications with me and/or other WASA 
stakeholders prior to engaging others outside the 
organization. CX94. 

 Boateng faulted Bhat for not informing him of preliminary results until July 
30, 2002, in an email which he did not open until August 12, 2002, and concluded 
ìat a minimumî she should have advised him and other WASA managers of 
preliminary results and analyses and their implications prior to engaging others 
outside the organization. We will examine in greater depth later the merits of 
Boatengís criticism that Bhat untimely reported the exceedance to him.  His clearly 
articulated sentiments about her ìprematureî report to the EPA, however, 
constitute direct evidence of his motivation, Chapman v. T.O. Haas Tire Co., 94-
STA-2 (Sec'y Aug. 3, 1994), and I conclude that Boatengís writings constitute 
direct evidence that his anger and frustration over Bhatís notification to EPA of 
WASAís LAL exceedance, in part at least, unlawfully motivated his decision to 
fire her.  

Legitimate Factors 
 

Teamwork and Communications:  
March 29, 1999, to April 29, 2002 (the date of the PIP) 

 Once the employee shows that illegal motive played some part in the 
discharge, the employer must prove that it would have discharged the employee 
even if he or she had not engaged in protected conduct. Mt. Healthy City Sch. Dist. 
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v. Doyle, 429 U.S. 274 (1977); Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). 
As noted above, Complainant argues that WASAís reasons for discharging her 
were all pretexts, and she, too, hopes to avoid a dual-motive analysis.  However, 
unlike the situation in Hoch v. Clark County, Navada Health District, supra, in 
which the employerís justifications were deemed pretexts for the adverse actions, 
several of Boatengís criticisms of Bhatís performance were not unjustified.  

 The record shows that Bhat performed well on technical matters, and 
Boateng praised her dependability and productivity in achieving her substantive 
goals. He was not as sanguine, however, about her communication and 
teamwork skills. Moreover, her difficulties in these areas did, as WASA argued, 
predate both her protected activities and Boatengís tenure.  
 
 In the spring of 2000, before Boateng arrived at WASA, Bhat was seeking to 
fill a clerical support position in the Water Quality Division. She and WASA 
Compensation Manager, Linda Brown, exchanged email correspondence in which 
Brown disagreed with Bhatís proposal to require a bachelorís degree in chemistry 
and 5 yearsí experience in water quality programs as minimum qualifications for a 
position in the Water Quality division.  Bhat responded to Brown, copying the 
general manager in her response. This caught the attention of WASA HR Director 
Grier, who was miffed that Bhat sent a copy of her criticism of Grierís operation to 
the general manager. 
 
 About the same time, Marcotte, while still Bhatís supervisor, received 
complaints from Grier and Pumping Station Manager, George Papadopolis, 
regarding Bhatís tone of communication.  Marcotte testified that he asked Bhat to 
be a bit more sensitive in dealing with people, but she became defensive and 
tended to blame others for failing to understand her needs and expectations.  
Marcotte formed the opinion that Bhatís teamwork skills were limited, but he took 
no specific personnel action to address his concerns. He did, however, comment to 
Boateng, when Boateng was hired in August, 2000, that Bhat was ìone of the most 
challenging employees to manage that Marcotte had ever come across.î  Boateng 
would soon learn what Marcotte meant. 
 
 Not long after he assumed the position as Bhatís supervisor, Boateng found 
himself in the middle of the dispute between Bhat and HR. Boateng claims Bhat 
accused him of incompetence during a senior staff meeting because he failed to 
gain HRís approval to hire individuals Bhat deemed qualified. Bhat denied calling 
Boateng incompetent, but acknowledged that she did tell him in front of colleagues 
that she wanted him to pressure HR to act on her requests.   
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 At Bhatís urging, Boateng approached Grier only to learn that Grier had 
complaints of her own about Bhat.  According to Grier, Bhat had been rude and 
abusive toward her staff and uncooperative in dealing with Grierís people. After 
conferring with Grier, Boateng counseled Bhat to tone it down a notch when 
requesting program support.   
 
 The record shows that within a few months of becoming Water Services 
Director, Boateng expressed concerns to Marcotte regarding Bhatís lack of 
teamwork and communication skills, and the impact that was having on his team-
building efforts. According to Marcotte, Boateng, over time, became less and less 
optimistic about his ability to make Bhat a part of his team. By the summer of 
2001, the developing friction between them which had simmered at a low level 
was about to heat up.  
 

 In June, 2001, WASA staged a simulated water quality emergency to test 
WASAís emergency preparedness procedures.  During a retrospective meeting to 
discuss the exercise, Bhat irritated Boateng by announcing that she had been in 
charge of the operation.  In fact, Boateng was in charge, and, after the meeting, he 
chastised Bhat who responded that her remarks were ìjust something to say.î  
Boateng construed Bhatís conduct as an attempt to undermine his authority.16  
With their interactions deteriorating, Boateng claims he first raised with Marcotte 
in the summer of 2001, the possibility of terminating Bhat.17  

 Thereafter, Bhat fired one of her technical assistants who later sought new 
employment at WA. Boateng initially supported Bhatís decision to terminate the 
technician because she and the technician did not get along, and the technician was 
a probationary employee. Boateng did not, however, oppose the technicianís 

                                                 
16 Bhat again angered Boateng by allegedly failing to provide him with a report he requested about a back- flow 
incident at the Smithsonian. The incident involved the presence of nitrates/nitrites in the water which are 
dangerous to infants, and the Smithsonian had a daycare center on the premises. On June 22, 2001, Bhat 
emailed Marcotte, with a copy to Boateng, complaining about the resumption of water services at the facility 
before installing a back-flow preventer and before adequately testing for harmful chemicals.  
Since the Smithsonian incident involved protected activity, it ordinarily would be necessary to differentiate the 
protected from the unprotected manifestations of abrasive behavior it reflected, Mackowiak v. University Nuclear 
Sys., Inc., 735 F.2d 1159 (9th Cir. 1984); however, in this instance, the incident occurred nearly two years before the 
adverse action, and it is not mentioned as a reason Bhat failed the PIP or as a justification in Boatengís termination 
memorandum. The incident is mentioned here as reflective of the interactions between Bhat and Boateng over time.  
17  Complainant proposed a finding that ìMarcotte denied that Boateng proposed Bhatís discharge in 2001. Tr. 
1447.î   In contrast, Marcotte testified that he recalled several discussions with Boateng about his dissatisfaction 
with Bhat, but he did not recall a specific recommendation to terminate her in the summer of 2001. Tr. 1447.   
Marcotteís failure to recall Boatengís proposal is not a denial that Boateng made the proposal. 
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application for employment with WA, and this angered Bhat, who, according to 
Boateng, confronted him in a rude and disrespectful manner at a meeting. 
 
 Adamant in her opposition to the technicianís effort to secure employment at 
WA, Bhat emailed Boateng and Marcotte on October 26, 2001, because she 
ìstrongly felt that theÖpublic safety of over a million people was at stake, and that 
time was a critical time of September 11Ö. [T]he previous day in our workshop, 
Marcotte had said that we hadÖto be absolutely diligent about such matters.î In 
her opinion, the technician demonstrated a ìvery violent, unpredictable nature and 
posed a danger to the public.î Marcotte, in contrast, testified that he considered the 
technician ìa pretty good guy,î and he recommended him to WA.  
 
 On October 30, 2001, Bhat sent Boateng another memorandum via email 
revisiting the topic of the technicianís employment at WA.  She terminated the 
technician, she explained, because he: 
 

 Öthrived in spending long periods of time giving 
unnecessary and misleading information to the public 
informing them as to how the contaminants in DC water 
could cause various health problems further stating if it 
was him he would not drink that WASA water.   

 
 Bhat wrote that she considered it: ìunimaginable that [Boateng] should take 
such a dangerous risk jeopardizing the safety and security of drinking water quality 
supplied to over a million people.î   Turning her attention to Boateng, Bhat berated 
him for allegedly failing to recognize her achievements and failing to provide her 
with guidance and support. She continued:  
 

I have a few very basic expectations of my supervisor.  
Chief among them is at least to recognize my work and 
support an appropriate action taken by me as a 
management staff.  However, instead of understanding, 
supporting and appreciating my work and the actions 
taken per WASA policy what I am experiencing is that 
you are taking advantage of a situation nullifying actions 
whether it is the case of [the technician] or otherwise. 

 
 She concluded her comments by suggesting that Boateng ìconsider the facts 
[she had] mentioned above as a positive suggestionî and asked him to not: ìlet 
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them reflect negatively on [her] annual performance rating.î She then sent a copy 
of the email to Marcotte, Boatengís supervisor.  
 
 Offended by the lack of tact it reflected and seething over the accusations 
which she communicated directly to his supervisor, Boateng destroyed his copy of 
Bhatís email. When Bhat visited him a week later and inquired about her email, 
Boateng reprimanded her for the accusations she leveled at him without factual 
support, noting he found her tone very insulting.  Acknowledging that her emails 
angered him, Boateng was not about to overlook Bhatís scorn when he addressed 
her performance evaluation.  
 

2001 Performance Evaluation 
 

 Bhat received her FY ë01 performance review in December, 2001.  Boateng 
commended Bhat for her excellent technical abilities, for being ìsafety and 
security conscious,î and for keeping her assigned personnel ìon task while 
maintaining a very credible water quality program.î According to Boateng, Bhat 
was a supervisor who held ìemployees accountable for completing assigned 
work,î was ìfair and consistent in assigning work to employees,î was ìquick in 
identifying problems,î and ìcommendably [took] initiatives to address them.î 
She achieved all of her ìperformance goals,î including implementing a direct 
main flushing program, developing a consumer confidence report, enforcing and 
implementing the installation of ten back-flow preventers, obtaining a 
chloramine grant, and starting inter-agency ventures.  
 
 Turning to attributes he found less impressive, Boateng was critical of 
Bhatís performance in the categories of teamwork and communication.  He found 
that Bhat ìoccasionally did not meet expectationsî with respect to observing 
WASA policies, regulations and rules.  He commented that Bhat did ìnot take 
instruction well,î often appeared ìunreceptive to others opinions and views,î was 
ìapt to question/challenge needlessly,î and often displayed ìoverly aggressive 
tendencies in asserting her views ñ usually seemingly oblivious to other issues and 
views.î  Boateng remarked that Bhat should learn to observe other organizational 
protocols, ìfollow proper chain of command in her routine work activities, be more 
receptive to instructions, organizational dictates/directions, and be more open to 
the opinions, views and responsibilities of others.î 18  

                                                 
18 The chain-of command element has attributes of both protected and unprotected activity.  For example, 
complaints Bhat voiced about personnel matters in Grierís shop which she sent to Johnson reflect a chain of 
command issue that created organizational friction which does not appear to involve protected activity.  Bhatís 
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 The performance evaluation noted further that Bhat ìoccasionally did not 
meet expectationsî in the area of customer service, observing that her ìapproach to 
interfacing with both internal and external customers is often construed as rude, 
disrespectful, and argumentative.î Boateng counseled that to be an effective 
professional, Bhat must make an effort to improve her interactions with others. He 
thus rated her as ìoccasionally not meeting expectationsî in the area of 
dependability and responsiveness.  Boateng commented that Bhat had a ìëstrongí 
proclivity for independent work and recognition,î but noted that ìthese tendencies 
usually overshadow her alignment with departmental, team, and other group goals 
and objectives.î  He observed that these traits could have ìa potential to mar her 
overall responsiveness and dependability on [an] organizational level.î  
Accordingly, he recommended that Bhat ìsensitize herself to these tendencies and 
avail herself of managerial training opportunities to improve her performance in 
this area.î   Boateng further observed that while Bhat held subordinates 
accountable, ìemployees construe her style as being disrespectful of them,î and 
she should address that perception.   
 
 Boateng rated Bhat as ìrarely meeting expectationsî in the area of 
teamwork.  While he praised her for being highly focused on water quality issues, 
he was critical of her approach and manner, which he concluded ìoften 
antagonizes needed cooperation by others.î  In his opinion, she needed to improve 
her skills ìto fully recognize and respect the shared ownership needs and 
responsibilities of othersî above and below her in the chain of command, as well as 
managers and employees outside the Water Services Department. Boateng reported 
that he had previously discussed this deficiency with Bhat without success.   
 
 He also rated her as ìrarely meeting expectationsî in the area of 
communication.  Boateng observed that while Bhat possessed fairly strong writing 
and verbal skills, ìher medium or style of communication often tends to undermine 
projected goals.î  He wrote that ì[t]o be more effective, [Bhat] must consider the 
needs of her intended audience, perhaps on their particular communication needs 
and concerns; anticipations, and even sensibilities.î   
 
 As a consequence of the rating, ìrarely meets expectationsî in both 
teamwork and communication, Boateng rated Bhat overall, Level 1 or 
unsatisfactory on her 2001 performance evaluation, and he met with her on 
                                                                                                                                                             
complaints to Marcotte about the resumption of water service at the Smithsonian after the back-flow incident, and 
later her notifications to the EPA involve, chain-of-command issues that did involve protected activities.   
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December 26, 2001, to discuss it.  He used this session as an occasion to counsel 
her regarding her deficiencies in the teamwork and communications area, but 
according to Boateng, she was not receptive. He described her as ìimperviousî to 
his counseling and ìvery defiant.î  
 

2001 Performance Appeal 
 

 Dissatisfied with Boatengís evaluation, Bhat appealed her 2001 performance 
rating to Marcotte.  Addressing the performance evaluation and Boatengís 
comments during their December 26, 2001 meeting, Bhat disagreed that her 
teamwork or communications skills were deficient and denied Boatengís criticism 
that she was unreceptive to instruction and the opinions and views of others.  She 
characterized Boatengís comments as ìinappropriate,î asserting that ìthere were 
no instances when [she] did not take instructions well.î  She claimed that she was 
ìalways receptive and respected othersí opinions and views in vertical and lateral 
communication.î  She described her communication skills as ìthe basis of her 
success as an excellent manager.î She thought Boatengís comment that she was 
ìapt to question/challenge needlesslyî had no basis, and she denied that she had 
ever ìchallenged needlessly on any issues.î   
 
 Responding to Boatengís criticism that she failed to observe WASAís chain 
of command when she had copied Marcotte on the October 30, 2001 email 
criticizing Boateng for permitting WA to hire the technician she had fired, Bhat 
chided Boateng for taking her comments personally and using them as a basis for 
penalizing her in her performance review.  Repeating her criticisms about the 
technician situation, Bhat described Boatengís action as ìridiculous,î even as she 
denied that she had ever been rude, disrespectful or argumentative.  She expressed 
her resentment at Boatengís comments during her performance review that her 
interactions and opinions had aggravated HR staff, and she defended her conduct 
in connection with the personnel matters that had arisen during the rating period. In 
her opinion, the problems resided with the HR staff.    
 
 Commenting on an incident involving the development of a preventive 
maintenance plan with Martin Wallace, identified by Boateng as an example of her 
undependable and unresponsive behavior, Bhat noted that Boateng and Wallace 
never commented on her plan, and she concluded:  ìThe invalid incidence Mr. 
Boateng refers to shows not my alignment but exposes Mr. Boatengís handling of 
the situation and unjustifiably penalizing me on my performance evaluation.î   
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 In the teamwork area, Bhat emphasized that she played an important role as 
a team player contributing to the success of WASAís inter-agency and intra-
agency goals and projects, and she provided specific examples. Refocusing from 
her perceived positive contributions to her perceptions of Boateng as a manager, 
she observed:  
 

 At no time did Mr. Boateng have any suggestions 
as to how things might be done differently or better or 
even appreciation of my efforts. This kind of teamwork 
goes unrecognized! By his baseless remarks Mr. Boateng 
is suppressing individuality and hindering personal 
growth. Synergy or togetherness is not about blocking 
free speech and personal growth. He asks for suggestions 
and turns around and crucifies the messenger instead of 
understanding the underlying message. My managerial 
and teamwork skills instead of being used positively are 
used as a tool to affect my performance negatively.  RX  
25 (R000641) (emphasis in original).   

 
 Bhat continued: 
 

Mr. Boateng and other staff members not understanding 
the gains and the benefits that can be achieved by healthy 
suggestions, is not my fault. They have to have a open 
mind and be receptive and courageous to accept and 
implement the healthy suggestionsÖ.  Mr. Boateng is 
trying to block individuality, free speech and 
participation by a staff member. Other co-managersÖ 
respected my opinionÖ. However, Mr. Boateng implies 
that they were offended and is penalizing me for my 
assertive opinion/suggestions on issues which has 
nothing to do with teamwork.  RX 25 (R000643)    

 
 
 
 She carped that Boateng raised a:  
 

Öbaseless issue to undermine my achievements and 
accomplishments. His comments are nothing but biased 
and prejudicial based on his resentment and anger on the 
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memo referenced in PF-1 and Mr. Boatengís repeated 
comment during the evaluation discussion ëYou send me 
a strong memo and c.c to Mr. Marcotte.í   

 
 Bhat also complained about Boatengís criticism of her supervisory style and 
his impression that employees perceived her as disrespectful of them.  She 
suggested that Boateng ìhas to look at the facts,î and noted, among other issues, 
that some employees felt they should be paid for doing nothing.  ìThis is,î she 
wrote, ìthe mentality I have to discipline to be an effective supervisor,î and she 
concluded that she deserved an outstanding rating in all categories addressed in the 
performance review.   As Marcotte pondered these and other arguments she 
addressed in her appeal, more dissention was brewing.  
 

The Security Guard Incident Report 
 
 On February 20, 2002, while her performance appeal was pending before 
Marcotte, Bhat was on her way to meet with Boateng when a security guard at the 
east gate of WASAís facility denied her entry onto the property, sending her to the 
west gate. At the west gate, the guard there also denied her entry and walked away.  
According to Bhat, she commented: ìHow stupid can this get,î and the guard 
started shouting at her.  Bhat returned to the east gate where the guard discovered 
that she was on an approved entry list and, this time, let her pass.  According to the 
incident report filed by the guard, Bhat resisted the instruction to use the west gate 
rather than the main gate and stated that the officer at the west gate was ìstupid.î  
The guard reported that she challenged Bhat for making such a statement, and Bhat 
just shrugged her shoulders.19   
 
 
 Bhat wrote two emails to Boateng regarding the guardís report.  In the 
second email, sent on February 26, 2002, Bhat claimed she was deprived of her 
ìright as a WASA management employee to park in WASA facilities by security 
personnelÖ.î She then turned her attention to Boateng.  Bhat scolded Boateng for 
coming to a meeting on February 22, ìprepared to snub [her] without any basis.î  
She accused him of ìinstigatingî the guardís incident report. She chastised him 
because he ìdid not even bother to show the courtesyî of listening to her side of 
the story, and she reproached him for prejudging the incident and then using it 
                                                 
19 The guard who filed the report worked for a WASA contractor and was scheduled by WASA to testify in this 
proceeding.  The guard did not, however, appear when she was called to testify, and I accept, as credible, Bhatís 
testimony regarding her encounter with the guard.  
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against her: ìYou tied this incidence (sic) to support your biased perception and 
unfair rating on my performance evaluation in December 2001.î  She described the 
encounter as a minor misunderstanding, but revealing of Boatengís ìbehavior and 
treatment of [his] managerial staff even in the insignificant matters like this.î  Not 
quite done, she brusquely attacked Boateng for a perceived insult to her integrity, 
upbraiding him for his handling of the incident which, to Bhat, demonstrated his 
ìbiased behavior and intent to capitalize on (sic) trivial situation to support [his] 
comments in [her] December, 2001 evaluation.î  Finally, while Bhat denied the 
allegations contained in the guardís incident report, and I have accepted her denial 
in this proceeding, she argued that even if she did call the guard ìstupid,î it would 
not be an ìabusive remark,î because the dictionary meaning is simply ìgiven to 
unintelligent decisions or acts.î   
 
 While the incident itself was not a factor in Bhatís 2001 performance review 
or her appeal, her remarks do tend to confirm Boatengís observations about her 
communication style and vindicate his displeasure with her attitude toward him. 
On March 1, 2002, Marcotte reached a similar conclusion about Bhatís appeal 
papers.  He found that the tone and content of her appeal ìappear to validate Mr. 
Boatengís concerns.î  Agreeing with Boatengís overall rating, he denied Bhatís 
appeal except for the category dealing with observance of WASA policies, which 
he raised from ìoccasionally does not meetÖî to ìconsistently [met] 
expectations.î20 Bhat, thereafter, requested reconsideration, and Marcotte 
subsequently denied it.  
 

Performance Improvement Plan (PIP) 
 
 As a consequence of the Level 1 evaluation, Bhat was placed on a 
Performance Improvement Plan (PIP) on May 12, 2002, effective as of April 29, 
2002. The PIP identified communication and teamwork as the areas needing 
improvement. With respect to performance changes he expected to see from Bhat 
in the future, Boateng wrote: 
 

[Bhat] will strive to communicate better with others, 
including subordinates, peers and superiors.  She will do 

                                                 
20 Complainant proposed a finding that ìBoateng was impeached about his memory of the results of Bhatís 
2001 performance evaluation appeal. Tr. 1118-1119.î  Boateng was not impeached. He testified that Marcotte 
denied Bhatís appeal of his overall rating even though he overturned Boatengís rating in one category. Tr. 119. 
Marcotte otherwise affirmed Boatengís ratings with respect to the remaining performance factors, leaving 
unchanged the overall Level 1 (Unsatisfactory) rating for 2001.  RX 32.   
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this by avoiding overly aggressive language and 
respecting othersí opinions and communication needs.  
[Bhat] will learn to recognize the equal sense of value 
and interdependence that must be attributable to all 
WASA programs.  She will learn to recognize the shared 
ownership needs that others must have of the Water 
Quality Program.  She will present program support 
requests in a way that will garner cooperation from 
others, and not antagonize needed support.  [Bhat] will 
also work better with others as a team player, the key 
being embodied in the concept of ësynergy.í 

 
 Boateng listed six action items in the PIP.  Bhat was required to complete 
two training courses by July 31, 2002: one on communication for a technical 
professional in a managerial role and one on organizational management in team 
building.  Item three required her to inform and discuss major initiatives with her 
supervisor before engaging others and tentatively required Bhat and Boateng to 
meet informally twice a week. Item four directed Bhat to follow the proper chain 
of command; item five directed her ìto avoid the overly aggressive approach to her 
program support requests within the Department of Water Services and elsewhere 
in the WASA organization;î and item six required her ìto pay closer attention to 
her interactions with others (subordinates, superiors, etc) in understanding their 
particular communication needs,î making ìan effort to understand and respect 
othersí shared ownership needs and responsibilities for the Water Quality Program 
and, on a broader organizational level, for programs within the Department of 
Water Services and WASA.î   
 

August 26, 2002 Termination Recommendation 
 

 On August 26, 2002, Boateng prepared a draft of a memorandum addressed 
to Bhat which would inform her that she had failed to comply with stated 
requirements of the PIP and that she continued ìto be challenged with the basic 
concepts of communication and teamwork.î  Boateng reported that he remained 
concerned with her ìspeculative and dictatorial communication approach; non-
inclusive decisions and actions on sensitive and priority matters; and inability to 
follow directions and chain of command.î  Boateng stated that he had conducted 
an interim evaluation and had determined that she repeatedly failed to meet Action 
Items 3, 4 and 5 of her PIP.  He identified three specific examples that justified his 
assessment: he criticized Bhat for contacting the Procurement Department about a 
personnel procurement contract without consulting him, which to Boateng again 
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demonstrated her disregard for the needs of the Department as a whole; he 
criticized her for communicating prematurely and acting exclusively in reporting 
the LAL exceedance on July 30, 2002; and he again criticized her for being overly 
aggressive in requesting program support.   
 
 Boateng presented his termination recommendation to Marcotte, who urged 
him to wait until the end of the 2002 performance evaluation period before moving 
against Bhat.  It would, Marcotte reasoned, be more ìorderly.î 
 

2002 Performance Evaluation 
 

 Boateng signed Bhatís 2002 performance evaluation on November 15, 
2002.  Again he commented positively that Bhat: ìconsistently observed WASA 
policies and regulations Ö continued to provide quality service to [WASAís] 
customers Ö consistently responded to water quality complaints in a timely 
manner and provided technically accurate information to the public Ö improved 
her interactions with other WASA departments;î was ìa dependable and 
responsive professional, rarely needing any supersion [sic] in her work Ö 
deligent [sic] and perform[ed] assignments timely Ö reliably perform[ed] her 
part of an assigned work [sic] and work[ed] well independently Ö was ìwell 
organized, detailed and a very productive professional;î was ìa good problem 
solver;î ìpossess[ed] strong analytical skills and use[d] them capably in 
addressing problems;î was ìconscious and observant about safety and security 
matters;î was ìwell organized and an effective project manager;î was ìfair and 
consistent in supervising her assigned staff Ö respond[ed] to personnel issues 
quickly and firmly;î and ìdelegate[d] well and [held] employees accountable.î 
Bhat met or exceeded all of her performance goals. Boateng summarized, ìMs. 
Bhat is a productive professional when working independently. She has handled 
multiple water quality responsibilities during this reporting period.î Thus, Bhat 
performed well in all but two categories; but again in 2002, Boateng rated her 
ìRarely Meets Expectationsî in teamwork and communication and rated her 
overall ìLevel 1.î   
 
 On December 3, 2002, Boateng submitted a memorandum to Grier, through 
Marcotte, requesting Grierís office to take appropriate steps to terminate Bhat from 
the position of Manager of the Water Quality Program. Boateng advised that Bhat 
had received unsatisfactory ìLevel Oneî performance ratings for two consecutive 
rating periods based mainly ìon her lack of performance, after repeated counseling, 
in the two-performance factor categories of Communication and Teamwork.î He 
claimed she failed a PIP designed to assist her in addressing her communication 
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and teamwork deficiencies by not fully informing him about the lead exceedance 
or involving him before she contacted EPA.  He charged that she ìprematurelyî 
requested the termination of a personnel services contract with NAI without ìfirst 
consulting him or others who might be impacted, or even considering how her 
actions would affect others,î and she failed to address her overly aggressive 
communication style.   
 
 According to Boateng, Bhat continued to ìgroundlessly and overtly 
denigrate other personnel, units and departments within the organization, including 
unjustly questioning their capability, performance and productivity,î and he 
represented that he counseled her about her behavior over the telephone on at least 
one occasion.  Boateng concluded that Bhatís approach caused ìfurther disruption 
of an already tenuous working environmentî and threatened his departmentís 
ìfragile efforts towards team building and performance improvements,î and he 
blamed her for ìthe failure of WASAís upper management to address the lead 
exceedance issue in a timely manner.î Based upon this second Level 1 
performance review, Boateng recommended that Bhat be fired and Marcotte 
concurred. Marcotte, and later Johnson, denied Bhatís appeal, and she was 
terminated effective March 5, 2003.  
 

A Whistleblower is Not a  
Privileged Employee  

 Now it is not a function of these proceedings to second-guess the established 
rules a business or governmental agency may adopt to govern its workforce. See 
OíBrien v. Stone and Webster Engineering, 84 ERA 31 (ALJ Feb. 28, 1985 at pgs 
19-20). As the tribunal in Stewart v. Henderson, 207 F.3d 374, 378 (7th Cir. 2000), 
observed, the courts do not ìsit as a superpersonnel department that reexamines an 
entityís business decision and reviews the propriety of the decision,î but are only 
concerned with ìwhether the legitimate reason provided by the employer is in fact 
the true one.î  

 The protected employee is thus accorded no special treatment and is 
accorded no immunity from discipline. To the contrary, the rational set forth in 
Daniel v. Timco Aviation, 2002 AIR 26 (ALJ June 11, 2003), is equally applicable 
here:  

Air 21 thus renders whistleblowers no less accountable 
than others for their infractions or oversights. It ensures 
only that they are held to no greater accountability and 
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disciplined evenhandedly.  Consequently, no personnel 
policies or standards need be watered-down in the 
interest of shielding otherwise protected activity or 
accommodating the policies promoted by the Act. Timco 
Aviation at 17-18.    

The protected workerís performance and behavior must satisfy the same standards 
both before and after the whistle is blown. See, LaTorre v. Coriell Institute for 
Medical Research, 97 ERA 46 (ALJ Dec. 3, 1997) at 30-31.    

 Conversely, the employer must apply its rules, standards and procedures 
consistently against the whistleblower in the same nondiscriminatory manner that 
it applies them to all of its workers.  No matter how tough the standard or how 
drastic the discipline, an employer who applies its rules in an even-handed, 
consistent way and demonstrates that the protected worker was treated as a non-
whistleblower would be or has been treated in the same or similar situations can 
take the adverse action warranted in the circumstances.  Compare, Daniel, supra, 
with LaTorre and OíBrien, supra.    

Discrimination 
 

 Since Bhat has established that a discriminatory intent played a role in her 
removal,  WASA may avoid liability for the adverse action by demonstrating that 
it would have terminated her anyway solely for legitimate reasons. Mt. Healthy 
Sch. Dist. v. Doyle, 429 U.S. 274 (1977); Price Waterhouse v. Hopkins, 490 U.S. 
228 (1989); Zinn v. Univ. of Missouri, 93 ERA 34, 36 (Sec. 1996). Especially 
persuasive in this regard is evidence demonstrating the employerís compliance 
with its own personnel policies and the treatment received by similarly situated 
employees who did not engage in protected activity. O'Brien, supra; Pogue v. U.S. 
Dept. of Labor, 940 F.2d 1287, 1291 (9th Cir. 1991); See also, Pensyl v. Catalytic 
Inc., 83 ERA 2 (Sec. 1984) at 9; Mackowiak, supra, at 1162. Unusually harsh or 
disparate treatment of a protected worker, in contrast, is crucial evidence that an 
employerís legitimate reasons, alone, would not otherwise support the adverse 
action imposed.  

 
Performance-Related Deficiencies 

 
 Considering the evidence demonstrating Bhatís blunt, abrasive, at times rude 
and disrespectful written and oral communications that angered and insulted 
Boateng and irritated others, particularly in the HR office, WASA has adduced 
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ample, legitimate justification to warrant the first Level 1 performance evaluation 
Bhat received in 2001 and the PIP which followed.  In many respects, her 
communications with Boateng were stridently tactless, abrasively aggressive, and 
affirmatively disrespectful.  She did not merely disagree with his opinions or 
correct what she perceived as factually errors, but sought to impugn otherwise 
legitimate criticisms of her personal interactions which tended to rub many, 
including Boateng, the wrong way. Her aggressive and, at times, churlish 
communications not merely lacked tact, but were overtly offensive and insulting to 
many members of WASAís staff who had to deal with her. Her propensity to 
elevate factual disputes or policy differences into ad hominem attacks tended not 
only to impact her relationship with Boateng adversely, but it diminished her 
effectiveness as a manager, especially in dealing with Boateng and personnel in 
WASAís HR offices.  The 2001 performance evaluation, and the PIP which 
followed, constitute responses to her actions which were strikingly similar to the 
discipline for teamwork and communications deficiencies approved by the Board 
in Smalls v. Carolina Electric & Gas, 2000-ERA-27 (ARB Feb. 24, 2004). But see, 
Timmons v. Franklin Electric Coop., 1997-SWD-2 (ARB Dec. 1, 1998).  
 
 Indeed, Smalls demonstrates that zealous, well-meaning whistleblowers 
can, at times, overstep bounds of civility in ways that trigger justifiable anger in 
those they offend, cause unnecessary disruptions within an organization, and 
prompt a legitimate personnel response. See also Mitchell v. Link Trucking, Inc., 
2000-STA-39 (ALJ May 9, 2001), affíd (ARB Sept. 28, 2001). While Smalls is 
distinguishable in other respects, it teaches that a whistleblower may be disciplined 
for teamwork and communications deficiencies when these skills are essential 
requirements of a job, and the whistleblower fails to meet management's 
expectations in these areas.   Like Bhat, Smalls was dedicated and committed to his 
program, but was disciplined for the over-zealous manner in which he pursued his 
goals, his lack of respect for the opinions of others, and  the ìdisruptive manner in 
which he pursued his concerns,î causing a significant delay in a major project and 
a large expenditure of resources.   
 
 In this instance, even Bhat anticipated that her performance evaluation 
might be impacted by her confrontational pursuit of vindication. After a 
particularly provocative memorandum which chastised Boateng for disagreeing 
with her assessment of the technician she had fired, Bhat wrote that she hoped 
Boateng would not let her comments reflect negatively on her annual performance 
evaluation.  Yet this and other instances admittedly angered Boateng; and having 
carefully reviewed her communications with him and others, the record provides 
no basis for rejecting Boatengís decision to rate her as unacceptable in teamwork 
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and communications in her 2001 performance evaluation.  Her blunt and caustic 
manner of communication justified the criticism mentioned in the unsatisfactory 
2001 performance evaluation and the PIP, and I find neither personnel action 
unwarranted or discriminatory.   
 
 Whether protected communications or unprotected personnel interactions, 
the manner in which Bhat expressed her concerns was the subject of Boatengís 
2001 criticisms, not the fact that she engaged in protected activities; and his 
observations are not without merit. See Smalls, supra, at 8.  I conclude that the first 
Level 1 performance appraisal and the PIP were justifiable manifestations of 
Boatengís displeasure with Bhatís confrontational tone. Consequently, while there 
are elements in the categories of teamwork and performance that involve protected 
activity, I conclude that, in the absence of Bhatís protected activities, Boateng 
likely would have done nothing differently in rating Bhat Level 1 in these 
categories in 2001, and placing her on a PIP.  Complainantís initial performance 
deficiencies, however, must be placed in perspective both in terms of her 2002 
performance review and as grounds for termination.21 
 

WASAís Personnel Practices 
 

 As noted above, Smalls supports the unsatisfactory 2001 performance 
evaluation and the PIP, but the adverse action here is the termination, and unlike 
Smalls, the ultimate question here is whether WASA would have terminated Bhat 
notwithstanding her protected activity, and Smalls provides us limited guidance in 
addressing that issue.22    
    
 We turn instead to WASAís policy and personnel practices. If its policies 
dictate the termination of employees who legitimately receive two Level 1 
performance reviews, it is free to apply that policy to its workforce, generally, and 
to employees who engage in protected activity as well. (See Daniel, supra.). Our 
role is simply to determine whether WASA applied its policies and procedures in a 
way that demonstrates by a preponderance of the evidence that it did not 
discriminate against the employee because she engaged in protected activity. 

                                                 
21 I should here emphasize again that Bhatís 2001 performance evaluation and the PIP are addressed in the context 
of her overall performance.  They were not challenged, and are not here considered, as a basis for an SDWA 
violation.  
 
22 While the Board, in Smalls, reviewed a workerís record of abrasive, insulting conduct and found ìoverwhelming 
evidenceî supporting the employerís decision to rate the employee as unsatisfactory notwithstanding his protected 
activity, the Board specifically noted that a termination action ìwas not in issueÖ.î See, Smalls at Fn. 6. 
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Aikens, supra; Mt. Healthy, supra; Price Waterhouse, supra; Frechin v. Yellow 
Freight, 96 STA 34 (ARB Jan.13, 1998); See also, Mitchell v. Link Trucking, Inc., 
2001 STA 39 (ALJ, May 9, 2001). Upon review of the record, several aspects of 
WASAís defense persuade me that Bhat was not accorded even-handed treatment.  
 
 The record shows that WASA had in place specific procedures for dealing 
with types of problems addressed in Bhatís 2001 performance evaluation.  
Consequently, in determining whether she would have been terminated in the 
absence of the protected conduct, we examine whether WASA followed its 
procedures in dealing with her shortcomings and whether Bhatís communication 
and teamwork skills actually failed to improve in 2002, as WASA alleges. Upon 
careful review of the record evidence, I conclude not only that Respondent failed 
to follow its own personnel procedures in dealing with this Complainant, but that 
the behavior which led Boateng to rate her as unsatisfactory in 2001 did not 
continue unabated in 2002.  In summary, Respondent has failed to demonstrate that 
Bhat would have been terminated in the absence of her protected activities. The 
treatment she received was indeed discriminatory. 

WASAís PIP Policies 
 WASAís HR Director, Barbara Grier, testified that WASAís personnel 
policies guide Respondentís employment practices.  From these policies, we learn 
that WASA uses PIPís to assist workers with perceived performance shortcomings 
to strengthen their weaknesses and increase their value to the organization. A 
WASA employee generally is not eligible for termination on performance grounds 
at the beginning of a PIP.  The PIP affords the employee an opportunity to improve 
and, according to Grier, if the employee improves sufficiently, the employee will 
not be fired based on performance. Boateng understood this and described the PIP 
as a means of helping employees ìremedy the areas that they will need some help 
in.î Boateng confirmed that PIPís are a ìtool to help employees improve.î They 
are not a disciplinary tool.  To the contrary, according to Boateng, the purpose of a 
PIP is for ìcoaching and counseling an employee,î and Grier agreed.  She testified 
that the intent of a PIP is to elevate the employeeís performance to a satisfactory 
level.  While there may be ìincidents of such magnitudeî that an employee can 
be terminated without the benefit of an interim evaluation, Grier knew of no 
such incident involved in Bhatís case. 
  
 To achieve its remedial objective, WASAís PIP policy also contemplates 
the active support of an employeeís supervisor. In addition to providing the 
employee with relevant examples of deficient behavior, the supervisor is 
expected to meet regularly with the employee during the PIP period and 
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document their discussions. Grier testified further that, during the PIP process, 
the supervisor must communicate with the employee if the employee has a 
performance problem and must suggest ways to address it. An employee should 
not be terminated under WASA policy without an interim performance 
evaluation. 
  
 As mentioned previously, we look only to WASAís employment practices to 
guide us in evaluating its treatment of Bhat and, thus, we examine first whether 
WASA followed its personnel policies in administering the PIP Bhat allegedly 
failed. See Daniel, supra.  As a protected worker, she is entitled to no special 
dispensation, but an inference of unlawful discrimination may arise under 
circumstances in which a departure from customary personnel policies adversely 
impacts an acknowledged whistleblower.  DeFord v. Secretary of Labor, 700 F.2d 
281, 287 (6th Cir. 1983); Van Der Meer v. Western Kentucky University, 95-ERA-
38 (ARB Apr. 20, 1998); See also LaTorre, 97-ERA-46, at 23.   
 

Execution of the PIP  
 

 Thus, WASAís PIP policies are designed to provide for the clear and equal 
treatment of employees who exhibit performance deficiencies, and Bhat was not 
afforded the benefit that a PIP was intended to provide.   In recommending her 
dismissal on August 26, 2002, Boateng reported that he engaged in ìunrelenting 
effortsî to counsel her during the PIP.  The record shows, however, that he 
could not recall ìany counselingî of Bhat during the PIP; and contrary to the 
policy of documenting PIP counseling activities, Boateng failed to record any 
counseling in writing.    
  
 The record shows that Action Item 3 of the PIP required Boateng and 
Bhat to meet informally ìtwice a week, tentatively,î and HR expected Boateng 
to meet this schedule. Boateng claimed he and Bhat ìhad this supplemental 
meetingÖas part of the PIP Ö even though I couldnít make all of them. We met 
on some occasions,î and he advised in his OSHA affidavit that: ìI held regular 
meetings, at least once a week, with [Ms.] Bhat subsequent to her PIPÖ. I think 
I documented some of these meeting [sic] in a notebookÖ.î He testified, 
however, that he did not have informal meetings with Bhat twice a week 
regarding Action Item 3 or specifically regarding the PIP.  
 
 Moreover, if Boateng remained dissatisfied with Bhatís performance 
during the PIP, WASA policy required him to advise her, discuss ways to 
correct the problem, attach a note of the discussions to her performance plan, 
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coach her regularly, and give her feedback. He met none of these PIP 
requirements. To be sure, Grier expected Bhat to seek feedback on her own, but 
Grier had no knowledge of Bhatís efforts to meet with and discuss her PIP with 
Boateng, and Bhat did, on several occasions, seek unsuccessfully to meet or 
communicate with him about her PIP and other matters.23 
 
 The record shows that Bhat and Boateng met twice during the PIP: on  May 
13, 2002, and  on July 26, 2002.24  Boateng canceled or otherwise missed all of the 
other one-on-one meetings.  He explained that he supervised four division 
managers, including Bhat, and testified that he ìliterally [works] 24 hours a day, 
7 days a week.î Typically, he attended five to ten meetings a day, received as 
many as 100 emails a day, and typically fielded 15-20 phone calls. He admitted 
that these factors prevented him from keeping to a schedule, attending meetings 
with Bhat, or returning her phone calls and emails promptly, if at all.  
 
 The record further shows, however, that while Boateng was very busy, 
Marcotte and Johnson were not pleased with the way he handled Bhatís 
ìperformance management progress,î and Marcotte acknowledged that Boatengís 
failure to meet with Bhat merited mention in Boatengís own performance 
review. As Boatengís supervisor, Marcotte counseled him ìthat there needs to 

                                                 
23 On May 6, 2002, Bhat wrote to Boateng, ìYou had informed me on Friday May 3, 02 that you will meet with 
me today May 6, 2002. However you did not come. Please let me know whether you will be here tomorrow.î 
Id. Boateng responded saying that the two could meet the following afternoon. Id. Yet, on May 7, 2002, 
Boateng again did not show up, prompting Bhat to send an email asking, ìWell Kofi what happened?î CX43. 
At 5:25 p.m. On May 8, 2002, Boateng responded, saying only, ìSorry I have not been able to make it up there 
yet.î CX36 at R713. On June 5, 2002, Bhat hand-wrote Boateng a brief note about his unavailability to discuss 
her PIP, in which she said, ìIt is becoming difficult to meet with you in person.î CX41. She elaborated at the 
hearing, saying, ìI was not being able to meet with him in person [and] he did not return my e-mails or Ömy 
phone calls.î Tr. 250.  Bhat sent Boateng an email in part regarding compliance with her PIP on June 24, 2002, 
in which she observed, ìI left you several messages and also sen[t] you emails however have not heard from 
you.î CX42. On July 26, 2002, Boateng formally invited Bhat to a one-on-one meeting at Bhatís Fort Reno 
facility (CX52), which he subsequently canceled.  Nevertheless, Bhat then traveled to Boatengís facility and 
met briefly with him there. Tr. 275. On August 19, 2002, Bhat called Boatengís attention to his failure to 
respond to her inquiry of August 2, 2002 regarding lead line replacement in the aftermath of the LAL 
exceedance. CX58. 
 
24 Bhat compiled a color-coded calendar documenting Boatengís failures to meet with her one-on-one during the PIP 
between May and July, and thereafter throughout 2002. Bhat compiled the calendar retrospectively, in December, 
2002, when she was challenging her 2002 performance evaluation. It was a compilation of ìone-on-one meetingsî to 
discuss Bhatís priorities and performance, and shows a total of six one-on-one meetings in 2002, five between 
January and March, before the PIP started, and one in December, with one meeting rescheduled by Bhat.  It erred in 
failing to reflect that they did meet on May 13, 2002, and on July 26, 2002.  
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be an emphasis on holding meetings that were scheduled despite other 
competing priorities within the group.î25  
 
 The failure to meet regularly regarding the PIP was not, however, the only 
departure from standard personnel procedures. Contrary to WASAís PIP policy, 
Bhat was never told she was failing the PIP or that she remained deficient in any 
element of the PIP. She was never told that any of the performance problems 
occurring prior to the PIP continued during the PIP.   Indeed, even when they 
met on July 26, 2002, Boateng made no comment critical of Bhatís performance. 
To the contrary, and perhaps most revealing, is Boatengís admission that he did 
not think ìMs. Bhat realized that [he] was dissatisfied with her progressî on the 
PIP. Tr. 1131.  A properly executed PIP, administered consistent with WASA 
policy, would leave no doubt in this respect.  
 
 Although it is abundantly obvious that Bhatís PIP failed to comply with 
WASA personnel procedure, the record also shows the treatment she received was 

                                                 
25 Tr. 1535.  During the discovery phase of this proceeding, Complainant sought to compel the production of personnel 
records of Boateng and Marcotte on grounds that they ìcould reveal a pattern of retaliationî or improper motivation or 
intent on the part of Bhatís supervisors.  Following a hearing on then-pending motions convened on January 20, 2004, and 
subsequent in camera review of the requested records, an Order Denying Motion to Compel issued on January 29, 2004.  
The order noted that the requested personnel records contained nothing to indicate retaliatory animus or improper intent 
regarding Complainant and did not mention Bhat or her protected activity.  
 At a subsequent deposition on February 17, 2004, (see Tr. 1998), Marcotte testified that during Boatengís 
performance evaluation, he counseled him because Boateng canceled so many scheduled meetings with Bhat, and Marcotte 
confirmed that counseling in testimony at the hearing. Tr. 1534. He explained that he mentioned during Boatengí 
performance evaluation that, despite competing priorities, Boateng needed to place an emphasis on holding scheduled 
meetings. Tr. 1535.  Marcotte could not, however, recall if he included this general comment in Boatengís written 
performance review which was reviewed in camera. Tr. 1535-36.  
 Since the in camera review of the performance evaluation revealed no indication that any reference or comment 
in it referred to Boatengís dealingís with Bhat, at the hearing, Complainantís counsel, Mr. Schwartz, referring back to 
Order Denying the Motion to Compel, Tr. 1535-37, asked Marcotte: ìWell, the Administrative Law Judge Ö reviewed 
these evaluations earlier in this proceeding and said there was nothing relevant addressed in that performance evaluation of 
Mr. Boateng. Surely youíre not disputing the Judge on this that you didnít mention it in his written performance 
evaluation?î Tr. 1535-36.  These comments by counsel mischaracterize the Order.  
 The Order did not conclude that ìthere was nothing relevant addressed in the performance evaluation,î as 
counsel alleges.  It concluded that Boatengís performance review contained no indication of improper intent, motivation, 
or retaliation as alleged by Complainant as grounds for discovering Boatengís personnel file.  Thereafter, if Mr. Schwartz 
discovered, at a subsequent deposition, new information that justified the discovery of Boatengís personnel file on different 
grounds or otherwise indicated that the Order may have issued in error, he had ample opportunity to seek reconsideration or 
renew his discovery request.  He did neither; and in light of his cross-examination of Marcotte in reference to the Order, he was 
asked at the hearing about his failure to seek reconsideration of the discovery ruling when he learned that a general reference in 
Boatengís performance evaluation did refer to Bhat. He responded: 

 Mr. Schwartz:  If youíre cross-examining me --    
 Judge Levin: No, Iím not.  Iím asking you a question. I said you didnít seek-- 
 Mr. Schwartz: At that point, I certainly did not file any brief or request reconsideration.  
 Judge Levin: Okay. But you did know. At that point you learned for the first time it was a   
       performance issue for Mr. Boateng, didnít you?  
 Mr. Schwartz:  I did. Tr. 1998-99. 

 I do not delve into counsel's litigation strategy for avoiding such a motion when I observe that his failure to move for 
reconsolidation or renew his motion in light of the information he discovered at Marcotteís deposition, and which he could have, 
but declined to pursue during the discovery process, does not appear to be an oversight.  
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different from the PIP experience of others at WASA. The record provides a 
contrast with another employee, David Thornhill, who received a PIP which, like 
Bhatís, required ìopen communications with manager on progress of projects.î 
Unlike Bhat, however, Thornhill, at least, received an evaluation of his 
performance on the PIP, and his supervisor documented multiple, formal meetings 
throughout the PIP prior to his termination.  Once Bhatís PIP was in place, 
however, Boateng failed to follow up on any of the responsibilities he had to see it 
through. The manner in which her supervisor carried out the PIP, in comparison 
with others who were placed on PIPís, demonstrates she received disparate, 
discriminatory treatment which deprived her of the benefits PIPs were designed to 
provide before a WASA worker was eligible for termination.  

Alleged Continuing Performance Deficiencies 
 Respondent contends that regardless of what Bhat had done before, new and 
valid reasons to get rid of her emerged during the PIP.  Boateng mentioned three, 
not to Bhat during the PIP, but subsequently to justify her termination.  He 
expressed displeasure that Bhat failed to inform him timely about the LAL 
exceedance, that Bhat terminated the NAI contract without consulting him, and 
that she continued to cause staff friction as a result of her abrasive style of 
communication. We examine these contentions below. 

Termination Memorandum 
 After completing Bhatís second Level 1 review, Boateng contacted Grier to 
discuss the termination procedure.  Grier advised him to prepare a letter setting 
forth the grounds for his recommendation, and he complied on December 3, 2002.  
In a memorandum to Grier, submitted through Marcotte, he noted that Bhat had 
received unsatisfactory, Level 1, performance ratings for two consecutive rating 
periods based mainly ìon her lack of performance, after repeated counseling, in the 
two-performance factor categories of Communication and Teamwork.î  Boateng 
explained that Bhat had been placed on a PIP designed to assist her in addressing 
her performance deficiencies, which he recounted, and advised that she failed to 
fully inform and engage him regarding the LAL exceedance; she prematurely 
requested the termination of a personnel services contract with NAI without first 
consulting him and, thus, failed to exhibit team spirit and ignored the proper chain 
of command; and she continued her overly aggressive communication style, 
ìgroundlessly and overtly denigrat[ing] other personnel,  units and departments 
within the organization, including unjustly questioning their capability, 
performance and productivity.î  
 In Boatengís view, Bhatís deficiencies in the communication and teamwork 
areas prevented her from bringing others along in meeting WASAís regulatory 
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challenges, initiating public outreach programs, extending the reach of the 
Departmentís new water conservation program for the District of Columbia, and 
caused the failure of WASAís upper management to address the lead exceedance 
issue in a timely manner. The three reasons Boateng cited for failing Bhat on the 
PIP and rating her Level 1 on the 2002 performance evaluation are considered 
below. 

NAI Contract 
 Prior to implementation of the PIP, in an effort to meet the needs of his 
department for clerical support, Boateng encouraged WASAís Procurement 
Department to negotiate a temporary services contract with National Associates, 
Inc. (NAI).  Pursuant to the contract, NAI sent Bhat four administrative 
employees. According to Bhat, one was acceptable, but the other three, for 
various reasons, were unsatisfactory; and she expressed her dissatisfaction to 
Trisdale Berhanu, the contact in Boatengís shop who dealt with the NAI contract.   
 
 On June 20, 2002, Berhanu sent an email to Bhat, copied to Christine 
Lasiter, a procurement official, advising that Bhat should alert WASAís 
procurement office ìthat the issue is in [hers] area only and that [WASA] 
intend[ed] to keepî the NAI contract active elsewhere in DWS. After receiving 
Berhanuís email, Bhat sent a June 20, 2002 email to Lasiter, copied to Berhanu and 
Boateng, notifying Lasiter of her dissatisfaction with three NAI temporary 
placements and with the NAI representative responsible for the WASA contract.  
Bhat asked Lasiter to provide her division ìan alternative Vendor so that the Water 
Quality division can get the required services.î  
 
 When Boateng read Bhatís email to Lasiter, he was livid. He testified that 
he ìworked very hardî to ìget a temporary staffing program in placeÖto give Bhat 
the ultimate of flexibility to hire and fire employees,î and she terminated it without 
consulting him.  It was, in addition, a department-wide contract that impacted 
other areas in DWS, and it was his understanding that Bhat terminated or 
attempted to terminate the NAI contract without considering the effect on others. 
This, WASA insists, demonstrated her irremediable pattern of obstructionism, 
selfishness, and disregard for the needs of the organization as a whole.  Boateng, 
however, did not confront or overrule Bhat, or express his displeasure with her in 
any way at the time, but he mentioned the incident in her 2002 performance 
evaluation as an example of her continuing unsatisfactory communication skills, 
and he cited it as a justification for her discharge.  
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 Yet, Boateng acknowledged at the hearing that Berhanu was the appropriate 
person to contact in his organization about the NAI contract, and he conceded that 
he had no idea how many times Bhat spoke with Berhanu before she sent the June 
20, 2002 email to Lasiter at Berhanuís suggestion.  Moreover, Bhat had neither the 
authority nor the ability to terminate the NAI contract, and Grier knew of no way 
Bhat could have terminated the contract without such authority. Thus, the record 
shows that the contract remained in effect until the end of its term.  
 
 Beyond that, Boateng never counseled or reprimanded Bhat in any way 
concerning this incident during her PIP. Instead, he waited nearly seven months, 
until their December 6, 2002 meeting regarding the 2002 performance evaluation, 
before mentioning it as an example of her continued unsatisfactory 
communications, and later cited it as a contemporaneous example, along with the 
lead exceedance, to justify her discharge.   
 
 It is clear, however, that Bhat complied not only with the chain-of-command 
requirements of her PIP when she advised Berhanu about the problems she 
encountered with the NAI contract, but she followed Berhanuís advice in 
contacting Lasiter.  Indeed, Boateng acknowledged that Bhatís complaints about 
NAI personnel may have been legitimate.  Moreover, her email, as Berhanu 
suggested, asked for an alternative vendor for the water quality division, not DWS 
as Boateng alleged; and, in fact, the NAI contract was not terminated in response 
to Bhatís communication.  Furthermore, as one of the very few incidents that 
occurred during the PIP that reflected on an Action Item Boateng imposed, WASA 
policy required him to bring it to Bhatís attention timely and counsel her about the 
aspects of what she had done that were inconsistent with his expectations. Had he 
addressed that incident in a timely way, his appreciation for Bhatís actual 
compliance with terms of the PIP when she consulted Berhanu and followed her 
advice would have been heightened and his anger potentially tempered. Indeed, 
upon reflection, both Boateng and Marcotte agreed that the NAI email incident was 
not sufficient justification to fire Bhat.   
 
 
 

Notification of Lead Exceedance 

 On July 30, 2002, Bhat communicated by phone and by email with George 
Rizzo at EPA.  Her email, which she copied to Boateng, advised that preliminary 
results of the June, 2002 lead sampling data ìdid not meet the Lead Action level 
both for the first and second draw.î  As previously discussed, this communication 


































































































































































































































































