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Supreme Court to decide 
if employees can be fired 
for being gay

On October 8, 2019, the Supreme
Court was set to hear three cases on
whether “sex” under Title VII of the 1964
Civil Rights Act – which, among other
protected characteristics, prohibits work-
place discrimination on the basis of “sex”
– encompasses sexual orientation and
gender identity, too.1  In Harris Funeral
Homes, an employee was fired from her
job after revealing that she was transgen-
der and would be dressing in accordance

with the female dress code for the office.
In the other two cases, gay men were
fired because of their sexual orientation.

The extent to which LGBTQ+ em-
ployees are protected in the workplace
varies greatly. Twenty-eight states cur-
rently have no protections for LGBTQ+
employees (although a few of those states
protect public sector workers).2  The
Obama Administration had interpreted
Title VII as prohibiting discrimination on
the basis of sexual orientation and gender
identity. The Equal Employment Oppor-
tunity Commission decided in 2015 to 
file its first two sex discrimination cases
based on sexual orientation.3  The Trump

Administration has reversed course.
Though it is not a party to any of the
three cases before the Supreme Court, it
has chosen to file amicus briefs seeking to
deprive workers of their civil rights, ask-
ing SCOTUS to rule against the employ-
ees and interpret Title VII to not include
sexual orientation nor gender identity.

In this political climate, and given
the current composition of the Supreme
Court, LGBTQ+ advocates and allies are
understandably worried. Some are hope-
ful that since these cases do not involve
interpreting the Constitution (as was re-
quired in the same-sex marriage case of
Obergefell v. Hodges (2015) 135 S.Ct.
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2584), but are rather Title VII statutory
interpretation cases, conservative justices
who voted no in Obergefell might vote yes
here. Advocates also hope that Chief 
Justice Roberts will remember what he 
famously said in 2015 during oral argu-
ment: “I’m not sure it’s necessary to get
into sexual orientation to resolve this
case. I mean, if Sue loves Joe and Tom
loves Joe, Sue can marry him and Tom
can’t. And the difference is based upon
their different sex. Why isn’t that a
straightforward question of sexual 
discrimination?”

Excellent question, Chief Justice.
What is being gay or transgender but
“failing” to live up to stereotyped expec-
tations of what it means to be a man or a
woman and therefore a matter of sex-
based discrimination? If the Supreme
Court rules as the Trump Administration
hopes it will, be prepared for employers
to further engage in sex-based stereotyp-
ing, not just by firing or refusing to hire
gay and transgender people, but also
through their dress codes and office poli-
cies and protocols for all employees. Ex-
pect more cases – many brought by legal
organizations such as the so-called Al-
liance Defending Freedom that promote
patriarchal, traditional Christian gender
norms in every realm, including in the
workplace – to make their way through
the federal courts on where exactly to
draw the line on “sex.”

Religion-justified discrimination

Over the summer, the Department of
Labor proposed a rule that would effec-
tively eliminate aspects of Title VII of the
1964 Civil Rights Act as a remedy for the
employees of government contractors.4
The rule both expands the definition of a
religious employer and what type of dis-
crimination so-called religious employers
can effectuate in the workplace.

The proposed rule dramatically sim-
plifies the criteria for religious employer
designation. It does away with the for-
profit/non-profit distinction to qualify 
as a religious employer. To qualify, a 

government contractor need merely
“hold itself out to the public as carrying
out a religious purpose [which can be sat-
isfied]… in a variety of ways, including by
evidence of a religious purpose on its
website, publications, advertisements, let-
terhead, or other public-facing materials,
or by affirming a religious purpose in re-
sponse to inquiries from a member 
of the public or a government entity.” 
(p. 41683).

Under this proposed rule, any for-
profit government contractor seemingly
need only respond “yes” to a call from a
government entity as to whether it has a
religious purpose to allow it to discrimi-
nate against employees based upon reli-
gion. These parameters for qualification
as a religious employer are so broad as to
allow potentially any government con-
tractor to qualify as a religious employer,
raising not only serious concerns about
discrimination, but also First Amendment
entanglement of church and state, if an
increasing number of the companies re-
ceiving federal taxpayer dollars articulate
a supposed “religious purpose.”

The proposed rule also greatly ex-
pands what kind of discrimination a reli-
gious employer can perpetuate. When
President Lyndon B. Johnson issued 
Executive Order 11246 in 1965, the 
only exemption applicable to religious
employers under Title VII was the minis-
terial exemption, i.e., a religious em-
ployer could require that its employees
engaged in ministering to the community
be of the same faith. (Sec. 204(c).) This
exemption makes sense as a congregation
would want its spiritual leader to be a
person of the same faith. But this pro-
posed rule takes that exemption to an en-
tirely different level.

The proposed rule states that reli-
gious employers “can condition employ-
ment on acceptance of or adherence to
religious tenets without sanction by the
federal government, provided that they
do not discriminate based on other pro-
tected bases.” (p. 41679). This could
mean that an employer could choose to

not hire someone because he or she is in
a same-sex marriage and that employer
does not “believe” in same-sex marriage.
This could perhaps mean that an em-
ployer could refuse to hire women be-
cause the employer does not “believe”
that women should work outside the
home. This might mean that an employer
could fire someone if the employer finds
out that the employee is married to
someone of a different faith, because the
employer does not “believe” in interfaith
marriages. This rule seemingly provides
government contractors carte blanche to
deem anything a “religious tenet,” and
therefore be free to discriminate against
employees.

The examples listed above are not
outlandish hypotheticals. Businesses
throughout the U.S. have made note 
of the Supreme Court’s silence in Master-
piece Cakeshop v. Colorado Civil Rights Com-
mission (2018) 138 S.Ct. 1719 on whether
religion allows businesses to discriminate
against customers;5  that businesses could
take the same attitude towards employees
is a foreseeable extension of this Adminis-
tration’s and the current Supreme Court’s
decisions. Consider, for example, Texas’s
recently passed “Chick-fil-A law,” which
prohibits “adverse actions” against com-
panies or individuals on the basis of their
membership, support, or donations to re-
ligious groups.6  The law was in direct re-
sponse to the San Antonio City Council’s
decision to not have a Chick-fil-A restau-
rant in its municipal airport because of
the company’s well-known anti-LGBTQ+
stance. Chick-fil-A is a for-profit com-
pany. Were this Department of Labor rule
to go into effect, Chick-fil-A could easily
claim to be a religious employer so that, if
it contracts with the federal government
(say by having a franchise on a military
base or catering a government event), it
would be free to discriminate against
LGBTQ+ employees “without sanction
by the federal government.”

What is more, Trump has lined up
none other than Eugene Scalia, son of the
late Justice Antonin Scalia and a fervent
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anti-workers’ rights lawyer, as his nomi-
nee for the next Secretary of Labor. Hav-
ing Mr. Scalia head the agency in charge
of enforcing such a rule should it go into
effect is the height of cynicism. Com-
bined with the fact that the Trump Ad-
ministration provided only a 30-day
comment period for a rule that would
upend 50 years of civil rights law while
the nation was on summer break, Mr.
Scalia’s nomination speaks volumes of 
the Administration’s hostility not only 
towards workers, but also towards due
process and legal norms (see nepotism).

A watered-down overtime pay rule

In other Department of Labor news,
the agency just announced a final rule on
overtime pay that starting January 1,
2020, 1.3 million more American workers
will be eligible for overtime pay under
the Fair Labor Standards Act (FLSA). The
rule is a watered-down version of an
Obama Administration proposal, which
would have expanded overtime pay to
around 4 million workers by changing the
salary basis test for non-exempt workers
to include overtime entitlement for those
making up to $47,000 a year for full-time
work, and tying future changes to the cost
of living. That proposal was met by fierce
opposition from various business groups,
who teamed up with some Republican-
controlled states to take the Obama Ad-
ministration to court, resulting in the rule
being enjoined by a conservative federal
judge in 2017. Keep in mind that even
adjusting for inflation from when the cur-
rent salary threshold was adopted would
have a salary basis test level for non-
exempt status of $55,000/year.

Though it is a much smaller im-
provement, that the threshold for the
salary basis test for non-exempt workers
will now be $35,568 a year for full-time
work, up from the current level of
$23,660 a year, is welcome news after 15
years of waiting. However, the rule also
allows employers to use nondiscretionary
bonuses and incentive payments (includ-
ing commissions) that are paid at least

annually to satisfy up to 10% of the stan-
dard salary level to determine if the 
employee qualifies for overtime pay. 
It is noteworthy that the Department 
of Labor under Trump went forward 
with any update on the overtime pay
rules, though this Administration’s rule
does far less than is needed (and far 
less than was approved by the prior 
Administration) to help vulnerable 
workers.

The House and states respond

Given the current makeup of the
White House, the Senate, and the federal
courts (including some 150+ judges
nominated by Trump), the House and
(some) states are leading the charge in
protecting workers.

Earlier this year, the House passed
the Equality Act, which would enshrine
LGBTQ+ protections into federal law not
only in employment (by explicitly includ-
ing sexual orientation and gender iden-
tity as protected characteristics under
Title VII), but in various other realms
such as housing and education. As the
Republican-controlled Senate has not
(and seems very unlikely to) advance the
Act, the Supreme Court’s decisions in
Harris Funeral Homes and the accompany-
ing cases are all the more important.

The House also just passed the FAIR
Act, which would ban mandatory arbitration
agreements in employment and consumer
contracts. This bill was in direct response to
the Supreme Court’s decision last year in
Epic Systems Corp. v. Lewis (2018) 138 S.Ct.
1612 (majority opinion by Trump nominee
Neil Gorsuch), which held that mandatory
arbitration clauses for private, non-union
employment are legal and those clauses can
include mandatory waiver of the right to sue
in collective and class actions as a condition
of employment. That means that for tens of
millions of employees, their concerted
claims of sexual harassment, discrimination,
wage theft, etc. under Title VII, the Fair
Labor Standards Act, state wage laws, and
other applicable laws can be forced into ar-
bitration. The Trump Administration has

been vocal in its support of forced arbitra-
tion, which should not be surprising coming
from a president who as a businessman was
sued repeatedly over workplace violations,7  
has faced many sexual harassment com-
plaints, and nominated someone to the
Supreme Court plagued by sexual assault 
allegations. Unfortunately, like the Equality
Act, the FAIR Act will likely stall under this
Administration.

The “gig” economy in California

At the state level, California’s Gover-
nor, Gavin Newsom, recently signed into
law AB-5, which will clarify that many
“gig economy,” so-called independent
contractors (think Uber and Lyft drivers
and DoorDash deliverers), are in fact em-
ployees under California law.8 As Gover-
nor Newsom said, in signing the bill,
these employers are promoting a hollow-
ing out of the American middle class by
casting aside basic rights like the mini-
mum wage, sick leave, and health care.
Looking out for their bottom line, the
likes of Uber and Lyft are exploring the
idea of a statewide ballot initiative in
2020 to undo the law. In the meantime,
California companies – many with na-
tional presences – will have to respond to
such legislation and may help start a
countertrend toward providing worker
protections.

Conclusion

The pace with which the Trump Ad-
ministration is gutting civil rights protec-
tions in the workplace is alarming. The
Supreme Court cases and the Depart-
ment of Labor-proposed rule are all re-
lated. Trump’s strongest support comes
from right-wing, predominantly white,
evangelical Christians9  and he will do
whatever he can to maintain their sup-
port. “Make America Great Again” plays
to the notion that the “true” America is
one that is white, heterosexual, Christian,
and patriarchal.

Plaintiffs’ lawyers should be prepared
to see more discrimination in the work-
place, while key tools of legal relief such
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as the FLSA and Title VII are dramati-
cally weakened. Until the federal land-
scape changes, more effort may need to
be concentrated at the state level. What-
ever the approach, the Bar should remain
vigilant and engaged because workers
need our support more than ever.
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