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Summary

This Strategy Note addresses strategies that attorneys should use in assessing the
viability of a potential client's claim of disability discrimination in employment by
examining the requirements to prove a disability discrimination case and

rebutting some of the common defenses that employers raise.

Counsel should check the appropriate county or federal websites to verify the

most recent local rules, standing orders, and other relevant information.

For further discussion of disability discrimination, see Wrongful Employment

Termination Practice chapter 2.
I. Legal Protections

Under federal law, the Americans with Disabilities Act (ADA) (42 U.S.C. § 12101 et
seq.) prohibits disability discrimination "in regard to job application procedures,
the hiring, advancement, or discharge of employees, employee compensation, job
training, and other terms, conditions, and privileges of employment.” (42 US.C. §
12112(a); see 29 C.E.R. § 1630.4(a).) To demonstrate disability discrimination under

the ADA, a plaintiff must prove the following four elements:

1. The plaintiff, during the relevant time period, was disabled, perceived as
disabled, or had a record of a disability;

2. The plaintiff was qualified to perform the essential job duties with or without

accommodations;

3. The plaintiff suffered an adverse employment action; and



4. There was a nexus between the adverse employment action and the plaintiff’s

legally cognizable disability.

(Nunes v. Wal-Mart Stores, Inc. (9th Cir. 1999) 164 F.3d 1243, 1246.) The ADA covers
employers with 15 or more employees. (42 U.S.C. § 12111(5)(3).)

The Rehabilitation Act (29 U.S.C. § 701 et seq.) may also be relevant if your
potential client works or worked for the federal government, an organization that
receives federal funding, or a government contractor. The legal standard under the
Rehabilitation Act is "materially identical” to that under the ADA. (Castle v.
Eurofresh, Inc. (9th Cir. 2013) 731 F.3d 901, 908.)

In California, disability discrimination is covered by the Fair Employment and
Housing Act (FEHA), which prohibits employment discrimination on the basis of
any of several protected characteristics including “physical disability” and “mental
disability. (Gov. Code, § 12940, subd. (a).) A disability claim under FEHA requires
the same four elements of proof as disability claims under the federal statutes (see
Park v. Board of Trustees of Cal. State Univ. (2017) 2 Cal.5th 1057, 1067), although the
standards for elements are in some instances more favorable under California law
(compare Bagatti v. Department of Rehabilitation (2002) 97 Cal.App.4th 344, 354
[disability is condition that “limits" major life activity], with Fraser v. Goodale (9th
Cir. 2003) 342 F.3d 1032, 1037 [disability is physical or mental impairment that
"substantially limits” major life activity]). FEHA covers employers with five or more
employees. (Gov. Code, § 12926, subd. (d).)

California and federal disability discrimination cases follow the McDonnell Douglas
burden-shifting framework. (See McDonnell Douglas Corp. v. Green (1973) 411 U.S.
792, 802; see also Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354 [adopting
McDonnell Douglas framework for FEHA cases].) After a plaintiff has established a
prima facie case, the burden shifts to the employer to provide nondiscriminatory
reasons for its actions. (Guz, 24 Cal.4th at p. 355; Texas Department of Community
Affairs v. Burdine (1981) 450 U.S. 248, 248). If the employer does so, the burden shifts
back to the plaintiff to demonstrate that the employer’s proffered neutral reason is

pretextual.

Disability discrimination cases often go hand-in-hand with claims that employers

failed to accommodate a legally cognizable disability. Under both the ADA and



FEHA, an employer must provide a reasonable accommodation to a qualified
employee for a disability known to the employer unless doing so would impose an
undue hardship. (Gov. Code, § 12940, subd. (m)(1); 42 U.S.C. § 12112(b)(5)(4).)
Plaintiffs seeking to establish a prima facie case for failure to accommodate must

prove the following three elements:

1. The employee suffers from a disability;

2. The employee is to perform the duties of the position with or without

reasonable accommodation; and

3. The employer failed to provide a reasonable accommodation.

(U.S. Airways, Inc. v. Barnett (2002) 535 U.S. 391, 396; Jensen v. Wells Fargo Bank
(2000) 85 Cal.App.4th 245, 256.)

Disability discrimination cases also often go hand-in-hand with claims that the
employer failed to engage in an interactive process regarding disability
accommodations. (Gov. Code, § 12940, subd. (n); see 29 C.E.R. § 1630.2(0)(3); Vinson v.
Thomas (9th Cir. 2002) 288 F.3d 1145, 1154.) The interactive process is triggered by
an employee's request for accommodations or the employer’s “recognition of the
need for such an accommodation.” (Barnett v. U.S. Air, Inc. (9th Cir. 2000) 228 E.3d
1105, 1112, vacated on other grounds by (2002) 535 U.S. 391; see Gelfo v. Lockheed
Martin Corp. (2006) 140 Cal.App.4th 34, 62, fn. 22 ["the obligation [to engage in
interactive process| arises once the employer becomes aware of the need to

consider an accommodation"].)
I1. Does Your Potential Client Have a Legally Cognizable Disability?

Preliminarily, you have to determine whether your potential client is disabled,
regarded as disabled, or has a record of a disability. (29 C.ER. § 1630.2(g)(1); Cal.
Code Regs., tit. 2, § 11065, subd. (d).) As noted above, the ADA covers disabilities
that “substantially limit one or more” major life activity (29 C.E.R. § 1630.2(g)(1)),
while FEHA more expansively covers a disabilities that simply “limit a major life
activity” (Cal. Code Regs., tit. 2, § 11065, subd. (d)).

Federal regulations set forth some examples of conditions that constitute a legally

cognizable disability. Physical disabilities include “[a]ny physiological disorder or
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